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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by these cases are cor- 
rectly set forth in petitioner's brief,.as agreed to by the 
parties in a prehearing stipulation in Case No. 17,038, which 
was approved by the Court in an order dated July 12, 1962, 
and a prehearing stipulation in Case No. 17,264, approved 


by the Court on November 9, 1962. 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 


SUMMARY OF ARGUMENT 

| 

ARGUMENT 

I. The Commission's Decision Not To Institute 

: Rule Making On Petitioner's. Proposal For | 
The Regulation Of CATV Systems Was A 
Reasonable Exercise Of Discretion In View 
Of Its Lack Of Clear Jurisdiction And The | 
Pendency Of Clarifying Bills In Congress. 


The Commission Correctly Held That CATVs 
Are Not Common Carriers Subject To Title If 
Of The Communications Act. 


Rust Craft Was Not Entitled To Have Its” 
Complaint Forwarded To The CATV Or In- 


vestigated Further, 


CONCLUSION 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 17,038, 17,264 


RUST CRAFT BROADCASTING COMPANY, 


Petitioner, 
| 
Ve 


UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS: COMMISSION, 


Respondents, 


FORTNIGHTLY CORPORATION and 
NATIONAL COMMUNITY TELEVISION ASSOCIATION, 


| 
Intervenors. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 


COUNTERSTATEMENT OF THE CASE : 


Case No. 17,038 is a petition for review, filed pur- 
suant to Section 402(a) of the Communications Act of 1934, as 
amended, 47 U.S.C. 402(a), and Section 2 of the Judicial Review 
Act of 1950, 5 U.S.C. 1032. Petitioner seeks review. of. an 
order of the Fedéral Communications Commission, Pleased on 
March 23, 1962, dismissing his complaint filed under Section 
208 of the Communications Act,.47 U.S.C..208, which requested 


the Commission to order Fortnightly Corporation (an intervenor - 


aOi te 

here) to cease and desist from operating its community 

antenna television system until such time as Fortnightly 
complies with the provisions of Title II of the Communications 
Act relating to common carriers, Sections 201, et seq., 47 
U.S.C. 201, et seq. 

Case No. 17,264 is a petition for review of a 
Memorandum Opinion and Order of the Federal Communications 
Commission, released July 30, 1962, which denied petitioner's 
request for the institution of rule making proceedings looking 
toward the regulation of community antenna television systems 
under Title III of the Communications Act, Sections 301, et seq., 
47 U.S.C. 301, et seq. 

These cases were consolidated for review by an Order 
of the Court dated October 19, 1962. 

A. Background 


As this Court noted in Mesa Microwave, Inc, v. 


Federal Communications Commission, 105 U.S. App. D.C. 1, 262 


F.2d 723, the absence of television service in some communities, 
due to engineering or economic factors, has led to the develop- 
ment of community antenna television systems. Their use has 

also been expanded to include communities where direct tele- 
vision reception, including the signal of a local station, is 
available. On April 23, 1959, following an extensive investiga- 
tion into the development of community antenna television systems 


and other "auxiliary services," the Commission issued a Report 


Si Sir 


and Order in Docket No. 12433 describing the operation of 


community antenna television systems and discussing the 


question of its authority to regulate them. Jn the Matter 


of Inquiry into the Impacty of Community Antenna Systems, TV 


Translators, TV "Satellite" Stations, and TV "Repeaters" on 


the Orderly Development of Television Broadcasting, 26 F.C.C. 

403 (hereafter referred to as CATV_and TV Repeater Services). 
A community antenna television system (CATV) “con- 

sists of a receiving antenna located on a high elevation $o 

as to receive [television] signals to best advantage, and wire 

lines whereby the signals received are transmitted to the 

receiving sets of the subscribers in the community, together 


with necessary amplifying equipment and sometimes equipment to 


‘convert' the signal from the channel on which it is received 


to another channel at which it appears on the subscriber's set. 
: L/ 
CATV and TV Repeater Services, 26 F.C.C. at 407. 


In its 1959 report in CATV and TV Repeater Services, 


the Commission estimated that there were over 650 CATV systems, 


oe te a ee ee ee 

1/ The Commission has asserted authority in Part 15 of its 
rules to regulate CATVs with respect to their radiation of 
energy. CATV and TV Repeater Sérvices, 26 F.C.C. at 431. 
Section 15.4(e) of the Commission's Rules, 47 CFR 15.4(e), 
defines a.community television system as: "A restricted 
radiation device designed and used for the purpose of |distri- 
buting television signals by means of conducted+or. guided 
radio frequency. currents to a multiplicity of receivers out- 
side the confines of a single building." 
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with a total of 500,000 subscribers representing’a population 


between 1,500,000 and 2,000,000, 26 F.C.C. at 408. It de- 


scribed them as follows (26 F.C.C. at 407-408). 


* * * Typically, the CATV uses. the lowest VHF 
channels on the subscriber's set; this necessitates 
conversion of the signals of any higher VHF or UHF 
stations which are carried on the system. The sys- 
tems, which are generally business enterprises con- 
ducted for profit, obtain revenue by charging sub- 
scribers a monthly fee, usually in the order of 
$3.50 to $6, and generally in earlier years, and in 
many cases still, charge an initial installation 
fee usually ranging from $100 to $175 (in recent 
years some systems have given subscribers an option 
of a higher monthly charge, such as $9, and no in- 
stallation charge). The systems range in number 
of channels from 1 to 7 ( and in a very few instances 
more than 7); many of them have expanded their 
facilities in recent years, and a substantial ma- 
jority, at least three-quarters of the approximately 
550 identified systems, now have at least 3 channels. 
Typically, each Station occupies one channel on the 
system. In some instances, however, it appears that 
some kind of switching arrangement is used whereby 
either the system or the microwave common-carrier 
facility supplying it presents a selection of programs 
from more than one station for each channel. Some 
parties assert that CATV's at times have originated 
program material or advertising, or deleted program 
material or advertising run on the station whose signal 
is carried; but no specific instances are cited, and 
these practices (which are disapproved by the national 
CATV association) appear to be isolated if they exist 
at all, with respect to the channels on which TV 
stations’ signals are carried. However, a number of 
CATV's have additional channels on which no television 
stations’ signals are presented; on these, sometimes 
"closed-circuit" telecasts of programs or advertising 
are presented, while in other cases the extra channel 
is used for FM music. In number of subscribers, the 
systems range from 20 or less to about I0,750 (Cumber- 
land, Md.); it appears that fewer than 10 percent of 
them have as many as 2,500 subscribers and ‘the average 
system has between 500 and 1,000. With a few exceptions, 
there is only one system in a community; in a few in- 
stances one system serves two or more nearby towns. 
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There is continuing expansion in number of systems 

as shown by a number of applications pending before 

us for microwave common-carrier facilities which would 

serve CATV's in new communities. The number of sub- 

scribers per system is also continuing to increase. 

In its Report, the Commission ruled that CATVs are 

not common carriers within the meaning of the Communications 


Act, “since it is the CATV, rather than the subscriber, who 


| 
determines what Signals are to be carried’ on the system" (26 
2 | 


F.C.C. at 426-428), The Commission also stated that it did 
not have direct authority over CATVs either on the ground that 
they were engaged in broadcasting (26 F.C.C. at 428-429), or 
as an ingredient of the Commission's wide authority over 
interstate communications generally (26 F.C.C. at 429). The 
Report left open the question of the Commission's authority 
to regulate CATVs because of their adverse impact on inter 
state communications, noting, however, that this would be a 
"fractional approach wo the problem" and that other specific 
remedies would be more appropriate (26 F.C.C, at 430-431). 
B. The Orders Before The Court For Review 

Intervenor Fortnightly Corporation (Fortnightly) 

operates two CATV systems. in West Virginia. By aeeak of off- 


the-air pick up, amplification and transmission of signals 


2/ See also the earlier decision to the same effect in 
Frontier Broadcasting Co., 24 F.C.C. 251. 


- 6-20 
3/ 
over wire lines, it distributes television programs, many of 
which originate outside the State of West Virginia, to approxi- 
mately 14,000 locations in the cities of Clarksburg, Bridgeport, 
Fairmont and Barracksville, West Virginia (Case No.. 17,038, 


R. 10, 1-5). Fortnightly holds itself out for hire to fur- 


nish such programs to customers, at a fixed charge for the 


programs of any three specified stations transmitting from 


Pittsburgh, Pennsylvania, Wheeling, West Virginia, and 
Steubenville, Ohio, and an additional charge for programs 
from stations in those three cities above the specified 
minimum of stations (Case No. 17,038, R. 10, 5). 
Petitioner Rust Craft Broadcasting Company (Rust 


Craft) is the licensee of television station WBOY-TV on 
5/ 


Channel 12 in Clarksburg, West Virginia. Its service area 
includes the Clarksburg, Bridgeport and Fairmont communities 


served by Fortnightly's CATV systems (Case No. 17,038, R. 6-7). 


3/ Unlike the CATV systems involved in Carter Mountain 
Transmission Corp.| v. Federal Communications Commission, 

Case No. 17,089 now pending before the Court, Fortnightly 
does not obtain programs by means of microwave facilities 
licensed by the Commission. It uses only wire lines to 
transmit the signals from the points where they are picked 

up off the air to the receiving sets of its subscribers 

(Case No. 17,038, R. 2). 

4/ The programs distributed by Fortnightly'’s CATV operation 
are broadcast by Station KDKA-TV, Pittsburgh, Pennsylvania; 
Station WIAE-TV, Pittsburgh, Pennsylvania; Station WIIC-TV, 
Pittsburgh, Pennsylvania; Station WSTV-TV, Steubenville, 
Ohio; and Station WIRF-IV, Wheeling, West Virginia (Case 

No. 17,038, R. 4). 

5/ The license was granted to WSTV, Inc., which subse- 
quently changed its corporate name to Rust Craft Broadcasting 
Company. By order of the Court dated September 12, 1962, Rust 
Craft was substituted for WSTV, Inc., as the petitioner in 
these cases. 


Pete ite 


Rust Craft broadcasts some of the same network programs 


which Fortnightly offers to its customers (ibid.). 


1... Case _ No. 17,038 


On December 1,.1961, Rust Craft filed a complaint 


with the Commission under Section 208 of the Communications 
6/ 


Act, alleging that Rust Craft was suffering economic 
injury from a decrease in advertising revenues caused by 
the Fortnightly CATV operation in its service area. (Case 
No. 17,038, R. 6-7.) It further alleged that Fortnightly 
was a common carrier, and that its operations constituted 


an unlawful transmission of interstate communications since 


Fortnightly had never complied with specified provisions of 
Title II of the Communications Act.and the Commission's 

Rules and Regulations applicable to common carriers, i.e., 
Sections 203, 211, 214, 219, and 220 of the Act, 47 U.S.C. 
203, 211, 214, 219 and 220; and Parts 31, 43, and 61 of the 
Rules and Regulations, 47 CFR, Parts 31, 43, and 61 (Case 

No. 17,038, R. 4, 6). These provisions, Rust Craft ‘contended, 
required Fortnightly to file an application for a certificate 


of public convenience and necessity, to file annual reports 


6/ Section 208 provides in pertinent part: "Any person, any 
body politic or municipal organization, or State Commission, 
complaining of anything done or omitted to be done by any 
common carrier subject to this Act, in contravention’ of the 
provisions thereof, may apply to said Commission by petition 
which shall briefly state the facts,. whereupon a statement 

of the complaint thus made shall be forwarded by the) Commis- 
sion to such common: carrier, who. shall be called upon to 
satisfy the complaint or to: answer the same in writing within 
a reasonable time to be specified by the Commission . . ." 


ae 
showing its corporate structure, the amount and privilege of 
each class of stock, amounts paid for the stock, dividends 
paid, names of all officers and directors, amounts of salaries, 
profit and loss statements, balance sheets, etc. (Case No. 
17,038, R. 5-6). On the basis of these contentions, Rust 
Craft requested the Commission to order Fortnightly to 
cease and desist from operating its CATV until ‘such time 
as it complies with the provisions of the Act and the 
Commission's Rules relating to common carriers (Case No. 
17,038, R. 7). 

In an Order released March 23, 1962 (Case No. 17,038, 
R. 10-11), the Commission found that Fortnightly had aot 
attempted to meet the various requirements imposed by 
Title II of the Communications Act on common carriers engaged 
in interstate communications by wire or radio, but dismissed 
the complaint of Rust Craft for ". . . failure to state a 
cause of action within the jurisdiction of the Commission .. .” 
(Case No. 17,038, R. 11). The Commission ruled, upon the basis 
of its decisions in Frontier Broadcasting Co., 24 F.C.C. 251, 
and CATV and TV Repeater Services, 26 F.C.C. 403, that CATV 
systems are not common carriers within the meaning of Title II 


of the Communications Act. 


The Commission reiterated its statement in the Frontier 


case (24 F.C.C. at 254) that (Case No. 17,038, R. 11}: 


Fundamental to the concept of a communications 
common carrier is that such a carrier holds itself 
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out or makes a public offering to provide facilities 

by wire or radio whereby all members of the public who 
choose to employ such facilities and to compensate the 
carrier therefor may communicate or transmit intelligence 
of their own design and choosing between points on the 
system of that carrier and other carriers connecting 

with it. 


It rejected Rust Craft's contention that CATV systems fall 


within this definition of common carriers because their 


subscribers may choose among the programs offered by' the CATV 


operator. ; 

Rust Craft filed its petition for review of this 
Order in Case No. 17,038. 

2. Case No, 17,264 

On December 1, 1961, simultaneously with its com- 
plaint under Title II, Rust Craft also filed a Petition for 
Rule Making requesting the Commission to institute proceed- 
ings on two proposed rules (Case No. 17,264, R. 1-12). It 
proposed, first, that the Commission adopt a rule which would 
provide, in effect, that no license shall be Seunesd (260 a 
television station which broadcasts the programs of a network, 
if the licensee authorizes or permits the distribution by wire 
of any programs telecast on its station by a CATV in a dif- 
ferent community where another television station is) broad- 
casting the same programs (Case No. 17,264, R. 94, 1-4). In 
the alternative, or in addition, Rust Craft eer a rule 
which would prohibit a CATV from knowingly carrying la program 


which is broadcast within seven days of the CATV transmission by 
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a television station whose Grade A contour covers the entire 


community served by the CATV (Case No. 17,264, R. 94, 7-9). 


Rust Craft asserted that the purpose of the proposed rules was 
to curtail those activities of CATVs which tend to have an 
adverse impact on the development of local television outlets 
in small communities, by preventing duplication of programs by 
a CATV and the local television station operating in the same 
community (Case No. 17,264, R. 4-5, 7, 11). 

On July 30, 1962, the Commission issued a Memorandum 
Opinion and Order denying Rust Craft's petition for rule mak- 
ing (Case No. 17,264, R. 94-96). The Commission stated that 
it was concerned with the problem posed by Rust Craft and the 
"very real danger that operations of CATV systems may force the 
local television station or stations off the air" (Case 
No. 17,264, R. 96). It stated that because of: this concern, 
"but feeling that the Commission lacks clear, direct authority 
over CATV operations,” it has recommended to Congress legis- 
lation (S. 1044 and H.R. 6840, 8%th Cong., 1st Sess.) which 
would vest it with express authority to regulate CATY systems 
in a manner which would serve the public interest (ibid.). 

With respect to Rust Craft's first proposed rule, 
that the Commission place responsibility on licensees for the 
transmission of their programs by CATV systems, the Commission 
stated that this would impose "a burdensome obligation on 


television licensees" and that it -was "not convinced that 
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this method of attacking the problem would actually achieve 
7/ | 


the ends sought" (Case No. 17,264, R. 96). However, the 
Commission indicated that it was interested in methods by 
which it could protect licensees under its existing authority, 
against duplication of their programs by CATV systems, and 
was continuing to study possible measures toward this 
end (ibid.). 

With respect to Rust Craft's alternative proposal that 
CATV systems be prohibited from transmitting programs that du- 
plicate those carried by local stations, the Commission stated 
that it had doubts as to the advisability of initiating the 
requested rule making at that time in view of the bills 
presently pending before Congress (ibid.), and that rule making 
should therefore not be undertaken at that time. 

In Case No. 17,264 Rust Craft seeks review of this 
Commission order only insofar as the Commission dectined to 
institute rule making on its alternative proposal that eh 


systems be directly prohibited from duplicating programs. 


2 ; 
7/ CATV systems commonly pick up television signals without 
the consent of the stations whose signals they carry. 

8/ In the Petition for Review in Case No. 17,264, Rust Craft 
states (p. 12, fn. 6) that it does not seek review of the 
Commission's refusal to institute rule making on its proposal 
that licensees be made responsible for retransmission of 
their programs by CATV systems (see also, Pet. Bre, P- 8, 

fn. 9). 
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SUMMARY OF ARGUMENT 
I, 

The Commission's dismissal of petitioner's request 
for rule making to regulate CATVs directly by prohibiting 
duplication by CATVs of programs carried by local tele- 
vision stations, was a reasonable exercise of discretion. 
While the growth of CATVs in resent years has presented 
problems concerning their competitive impact on local 
television stations, the Commission hasbeen unable to de- 
termine that Congress has vested it.with direct jurisdiction 
over CATVs. ‘See Frontier Broadcasting Co., 24 F.C.C. 251; 
CATV_and TV Repeater Services, 26 F.C.C. 403. Because of its 


jurisdictional doubts, which are clearly of a substantial 
nature, and the pendency in Congress at the time of petitioner?!s 
request for rule making of proposed legislation to clarify the 
Commission's jurisdiction, the Commission determined that the 
institution of rule making was inadvisable, This determina- 
tion was fully within the very wide discretion the Commission 
has in determining the order of its business and in deciding 
whether to institute new rule making proceedings. 

a IL 
The Commission eroperiy concluded that CATVs are not 


subject to its jurisdiction under Title II of the Communications 


Act, since they ‘are not common carriers in the ordinary sense. 


of. the term, A common carrier holds itself out to the public 
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at large to transport for hire such property (communications) 
as the sender chooses. While CATVs offer to serve the! public 
in a particular area, they are not true common carriers becduse 
they, and not their subscribers, choose what they will! carry. 
Nor are they in privity with the television stations ioe 
programs they pick up and distribute. Thus, they do not 
provide a carrier service for a sender or receiver, but rather 
offer a program service determined by their sadependent judg- 
ment as to what they will carry and offer to the public. 
‘TII.. 

Petitioner's final contention, that the Commission 
erred when it, failed to forward its complaint under Section 208 
to Fortnightly and to investigate the matters alleged therein, 
raises no substantial separate question, Section 208 of the 
Communicatiows”Act, under which petitioner's complaint was 


filed, applies only where a complaint is filed against! a common 


carrier. Therefore, decision of Point II will determine whether 


the Commission was under a duty to forward the complaint to 


Fortnightly as a common carrier and whether there was cause 
for any investigation, In any event, failure to forward the 


complaint was not prejudicial to petitioner. 
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I. THE COMMISSION'S DECISION NOT TO INSTITUTE 
RULE MAKING ON PETITIONER'S PROPOSAL FOR THE 
REGULATION OF CATV SYSTEMS WAS A REASONABLE 
EXERCISE OF DISCRETION IN VIEW OF ITS LACK 


OF CLEAR JURISDICTION AND THE PENDENCY OF 
CLARIFYING BILLS _IN CONGRESS 
Rust Craft urges (Br. 11-30) that the Commission has 
clear jurisdiction over CATVs, and that its decision not to 


institute rule making to prevent CATVs from duplicating the 


programs carried ‘locally by a television station in a same 


community is therefore reversible as a matter of law. The 
difficulty with this contention is that Rust Craft cannot sub- 
stantiate its claim of clear Commission jurisdiction and that it 
completely ignores the reasonableness of the Commission's de- 
termination that it was inadvisable to institute rule making at 
that time in view of the pendency of proposed legislation to 
clarify the obviously doubtful jurisdictional question, 

The Commission, while concerned in recent years over 
the possible competitive impact of CATVs on television stations, 
has consistently expresced its doubt that Congress has vested 
it with direct jurisdiction over the CATVs themselves. The 
substantiality of these doubts is confirmed by Rust Craft's 
own arguments. before this Court, which illuminate the aitti-t. 
culties of the problem but do not clearly resolve them. 

9/7 While, as we Rave noted (supra, p.1l), this type of 
rule was Rust Craft's alternate proposal (See Case No. 17,264, 


R. 7-9), Rust Craft has not sought review of the Commission's 
rejection of its primary proposal, 


ae re 
In 1958, the Commission considered a complaint of 13 
television station licensees and permittees against some 288 
CATVS, urging that the CATVs be regulated as common carriers. 
It determined, for reatens explained in Point II of this brief, 
that the CATVs were not common carriers. It also stated its 
view, although the question was not specifically raised, that 


| 
CATVs were not subject to the radio licensing provisions of 


Title III of the Communications Act (Section 301, et seq., 


47 U.S.C. 301, et seq.) since they operate by means of wire 


lines. Frontier Broadcastin O., 24 F.C.C. 251, 255-256. 


In May of 1958, however, the Commission inate pated’ 

a general inquiry into the impact of so-called "auxiliary 
services," among them satellite stations, UHF translators, 

VHF repeaters or "boosters," and CATVs, upon regular television 
broadcast stations, particularly those in small communities, 

In its Report and Order of April 13, 1959 (CATV and TV Repeater 
Services, 26 F.C.C. 403), upon the comments of many interested 
parties and its own investigations, the Commission ceviewsd in 


detail the gréwth and nature of CATV operations (26 F.C.C. at 


406-409), the views of the parties (26 F.C.C. at 412-413), the 


nature and extent of the present and future economic impact of 


CATVs on television stations, including available auth in 
particular communities (26 F.C.C. at 413-425), the babie legal 
issues as to the Commission's authority (26 F.C.C. at 426-431), 
and possible courses of action (26 F.C.C. at 436-440). 


The Commission summarized its conclusions on the impact 


question by stating that there was a probability of adverse 
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economic impact from auxiliary services upon television sta- 
tions, but that it was not possible to determine in the abstract 
at what point this impact becomes serious enough to threaten a 
station's continued existence or the quality of its service; 

it therefore concluded that there was no present justification 
for taking action, or seeking authority to act, to bar CATVs 
generally (26 F.C.C. at 423-424). In reaching its conclusions, 
the Commission also took note of the value of CATVs in providing 
multiple services to city residents who want and can afford to 
pay for CATV service, including complete network programming 
which a local station may not be able to provide (26 F.C.C. at 
405-406, 407-408). 

The Commission determined, as a result of its inquiry, 
to adopt two proposals: that CATV systems be required to obtain 
the consent of the stations whose signals they transmit, and 
that they be required to carry the signal of the local station 
(without degradatden). upon request (26 F.C.C. at 441). However, 
because of its views as.to the Commission's jurisdiction, it 
stated that changes 4n the Communications Act were required, 


and that it would recommend appropriate legislation to Congress 


(26 F.cic. at 441). The Cotimission's proposals were embodied 


in S. 1801 and H.R. 6748, introduced in the 86th Congress. 
Other bills on the subject of CATVs were also intro- 

duced in the 86th Congress, including S. 2658, providing for 

the licensing of CATVs, and S, 2303, providing for the issuance 


of certificates of convenience and necessity. The Communications 


ma Var A 
Subcommittee of the Senate Committee on Interstate and Foreign 
Commerce held hearings on S. 1739, S, 1741, S. 1801, s. 1886 
and S. 2303, and later on S. 2653, 86th Cong., Ist Sess. 
On September 8, 1959, the Committee on Interstate and Foreign 
Commerce reported favorably on S, 2653. S. Rept. 923, 86th 
Cong., lst Sess. This bill, as reported, provided that CATVs 
should not be deemed carriers, and\provided for a comprehensive 
licensing scheme, with specific grants of authority to the 
Commission designed to protect local television hag 


However, no legislation relating to CATVs was enacted 


il 
in the 86th Congress, and S. 1044 and H.R. 6840, new bills pro- 


posed by the Commission, were introduced in the 87th Congress. 


107 Cong. Rec. 2516; 7436, These bills gave the Commission 


authority to issue rules for the protection of stations pro-' 

viding locally-originated television programs, with due regard 
to the public interest in the provision of multiple television 
program services. These bills were pending when Rust Craft 


filed its petition for rule making on December l, 1961. 


107 Following two days of debate on the floor of the Senate 


(106 Cong. Rec. 10326, 10344, 10407, and 10520), S. 2653 was 
recommitted to the Committee on Interstate and Foreign Com- 
merce by one vote. 106 Cong. Rec. 10547. 

11/ $S. 1886 was passed by the Senate and House and signed by 
the President on July 7, 1960 (Public Law 86-609, 74 Stat. 
363, 106 Cong. Rec. 15751). Although S, 1886 originally in- 
cluded a provision for Commission authority to issue rules 
and regulations affecting CATVs, it was amended, and in final 
form was limited to an authorization to the Commission to 
permit unattended operation of TV translators and to grant 
licenses to existing TV translators even though construction 
had taken place without prior Commission approval. Thus, 

S. 1886 had no effect on CATVs. 
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As we have shown, the Commission carefully reviewed 


its possible- jurisdiction over CATVs in the 1959 inquiry. Its 


conclusion at ‘that time that it lacked direct jurisdiction, @6 
F.C.C. at 426-429), to which it referred in the Memorandum 
Opinion and Order herein rejecting Rust Craft's petition for 
rule making (Case No. 17,264, R. 96), is the subject of Rust 
Craft's primary allegation of error here. 

Rust Craft bases its argument that the Commission has 
jurisdiction over CATVs' under Titles I and III of the Communi- 
cations Act largely on the Commiséaen's brief before this Court 
in the pending case. of cagtes caneein Trans@ission Corporation 
v. Federal Communications Commission, No. 17,089. Petitioner 
points out (Br, 17-22) that the Commission there saphasiced the 
nature of the Communications Act as a comprehensive scheme of 
federal regulation of interstate communication by wire and radio, 
and contends that the Commission is now taking:a different view 
of the statute. However, the Carter Mountain case does nat 
involve the question presented here, and what was said by the 
Commission in its brief in that case is not inconsistent with 
the Commission's position here. 

In Cagter Mountain the question presented is whether, 
in determining whether to license the use of radio by a common 
carrier which proposes to provide microwave service to a CATV, 
the Commission may consider the economic impact of the grant 


upon a television station. The Commission's jurisdiction over 


Chore 


the microwave carrier, which was the applicant for a license, 
was indisputable and not in issue. In the brief on appeal, 
in support of the Commission's power to consider economic 


impact upon television broadcast service as a relevant public 


interest factor, the Commission reviewed the broad authority 


conferred upon it by the Act over all interstate common 
carriers (by wire or radio) (F.C.C. Br. 15-16), and the 
additional broad licensing authority conferred over all uses 
of radio (F.C.C. Br. 16), The Commission's brief also discussed, 
in this context, the intent of :Congress in these provisions of 
a F 
the law to exercise its full: constitutional powers over inter- 
state commerce (F.C.C. Br. 17). But the question here is 
different: it is not the Carter Mountain question of what 
factors may be considered in exercising an admitted jurisdic 
tion, but rather the question of the existence of jurisdiction. 


For Rust Craft is contending here that the Commission has direct 


jurisdiction to regulate the CATV itself. 


Putting aside the question discussed in Point II, infra, 
whether CATVs are subject to regulation as common carriers, the 
basic problem here is whether wire lines used in performing the 
functions of a CATV are so integrally a part of radio transmis-~ 
sions that they may be regulated as such. For the statute con- 
fers no direct jurisdiction over interstate wire communications 
which are not common carrier operations. The jurisdiction of 


the Commission over wire communications is thus intrinsé#cally 


different from its jurisdiction over interstate uses of radio, 
| 
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all of which must be licensed to be legal. Section 301, 47 
UiS.65 301. In its 1959 opinion in CATV and TV Repeater 
Services, (26 F.C.C. at 427), the Commission recognized the 
power of Congress to give it jurisdiction of CATVs, but was 
unable to find that such jurisdiction had in fact been 
conferred. The reasons for its rejection of direct regu- 
latory authority may be simply stated, and are based upon the 
definitions contained in Section 3 of the Act, 47 U.S.C. 153. 
Section 3(a) defines "communication by wire” as the 
transmission of writing, signals, etc. "by aid of wire, cable, 


or other like connecgion between the points of -drigin and 


reception of such transmission, including. ali instrumentali-_ 


ties, facilities, apparatus, and services (among other things, 
the receipt, forwarding, and delivery of communications) 
incidental to such transmission." 

Section 3(b) defines "radio communication" as the 
transmission of writing, signals, etc. by radio, "including 
all instrumentalities, facilities, apparatus, and services 
(among other things, the receipt, forwarding, and delivery 
of communications) incidental to such transmission." In 
similar vein, Section 3(d) states that the "transmission 
of energy by radio" includes "both such transmission of all 
instrumentalities, facilities, and services incidental to such 
transmission." Section 3(k) defines a “radio station" or 


"station" as “a station equipped to engage in radio communi- 


eet Ee 
12/ 


cation or radio transmission of energy,” 
Section 301 requires a license from the Commission to 
“use or operate any apparatus for the transmission of energy 


13 
or communications or signals by radio,” and the various 


rule making and licensing provisions of Title III pertain to 
“radio stations" or "Stations." See, €.Ge,y Sections 303, 307, 
308, 309, 310, 47 U.S.C. 303, 307, 308, 309, 310, Therefore, 
CATVs are subject to the full scope of the Commission's 
authority over radio stations transmitting by radio only if 
they are instrumentalities, facilities or services incidentel 
to such transmissions. It is the Commission's view that CATVs 
are not incidental to the transmission of radio signals, and 
are purely wire transmissions under the dichotomy set up by 


Sections 3(a) and 3(b). 


Denominating a purely wire line transmission appa- 


ratus as a radio station is anomalous on its face. Furthermore, the 
CATV, since it is an ‘operation’ independent of the television 
station whose signals it picks up and distributes, is not in 

common parlance incidental to the radio communication. The 
statutory inclusion of incidental operations within the 
Conmission’s authority merely permits regulation of all 


12/7 Section 3(0) also defines "broadcasting" as "the dissemi- 
nation of radio communications intended to be received by the 
public, directly or by the intermediary of relay stations.” 
13/ The section of course also defines those communications 
which are included, in terms of their interstate character or 
their effect upon interstate communications, See C.J. Com- 
munity Services, Inc. v. Federal Communications Commission, 
100 U.S. App. D.C. 379, 246 F.2d 660, 
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aspects of a broadcaster's operation, including those which 
may not in themselves separately constitute broadcasting as 
the term is commonly used, That the broadcaster intends his 
Signals to be received by the general public, as Rust Craft 
points out (Br. 23), shows only that he is engaged in broad- 
casting; it does not aid in determining whether the CATV is an 


incident of the broadcaster's operation, Nor has the Commission 


asserted, despite the suggestion of Rust Craft to the contrary, 


(Br. 24-26) that CATVs are the equivalent of master antennas 
on apartment houses, Indeed, the legislation proposed by 

the Commission, as well as the other bills proposing to 
regulate CATVs, specifically excludes facilities serving 
apartment dwellings under common ownership or management, But 
recognition of differences between a CATV and a master an- 
tenna on an apartment house, is again not an indication that 
the CATV, any more than the master antenna, may properly be 
characterized as an incident to the television station opera- 
tion, We believe that it is not incidental, either in common 
sense or within thei meaning of the definitions provided by 
Congress, 

The available judicial authority, although not de- 
veloped in the same context, is fully in accord, Thus in 
Intermountain Broadcasting & Television Corp. v. Idaho Microwave, 
Inc., 196 F. Supp. 315, 324 (D. Idaho, S.D., 1961) which in- 
volved suits against CATVs by television stations whose signals 


they picked up, the District Court stated that CATVs "do not 


- 23 - 
discseminate the programs which they pick up by antenna from 
plaintiffs’ broadcasts by ‘radio communications intended to be 
received by the Py acl See also Pahoulis v. United States, 
242 F.2d 345, 347 (C.A. 3, 1957); Lilly v. United Stat $j 238 F.ad 
584, 587 (C.A. 4, 1956), in which the Third and Fourth Circuits 
held that CATVs are essentially an aid to reception, and not a 
communication service within the meaning of a statute taxing 
amounts paid for communication services or facilities. 

Rust Craft's remaining contention (Br. 27-30) that 
there is good reason for Commission regulation of CATYs be- 
cause of their impact upon licensed broadcasting by television 
stations, does not provide a substitute for a Congressional grant 
of authority. In CATV and TV Repeater Services, 26 FiGsC. at 
429, the Commission rejected this "plenary power" theory. The 
Commission took note of its various powers with respect to radio 


stations, but did not believe that these powers could ‘without 


more be extended to the regulation of an operation which is not 


a radio station, Rust Craft's brief does not resolve this 


difficulty. - 


The Commission thus rejected rule making because of its 
| 


14/ In a subsequent case in the same court (Cable Vision, Inc, 
et al. v. KUTV, Inc., 211 F. Supp. 47)~_ KLIX-IV, a television 
station in Twin Falls, Idaho, sought a preliminary injunction 
against a local CATV operation, which was also the defendant in 
the Intermountain case, supra. KLIX-TV alleged that it had ex- 
clusive contractual rights to the first run of certain televi- 
sion programs in the Twin Falls area, and that the local CATV's 
simultaneous distribution of the same programs constituted tor- 
tious interference with its contractual rights. The court's 
issuance of a preliminary injunction in this case, (cont'd) 
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15/ 
substantial doubts as to its power and, additionally, be- 


cause it had proposed amendatory legislation which was then 
pending in Congress. Rust Craft did not renew its request 
for new rules at the conclusion of the 87th Congress, and, 
while it has sought to lay the Commission’s doubts to rest, 
it has failed in its brief to discuss the Commission's basic 
reason for considering the institution of rule making inad- 
visable at the time it was proposed by Rust Craft. We believe 
that the Commission's judgment on this question was clearly 
reasonable. In light of the active consideration of the 
question in the 86th Congress and the Commission's renewal 
of its legislative request in the 87th Congress, it was well 
within the Commission's discretion to reject action which might 
have been inconsistent with possible action by Congress. 

Whether or not rule making of the nature sought by 
Rust Craft should have then been instituted would seem to be whol- 
ly a matter of policy for the Commission, and not subject to judi- 
cial control. See Pittsburgh Radio Supply House v. Federal Commu- 
nications Commission, 69 App. D.C. 22, 98 F.2d 303 (concerning 
revisions of the rule governing the power to be permitted on region- 
al frequencies); see also Federal mmunication mmis nv. WJR, 
T4/ (cont'd) prohibiting any duplication by the local CATV of 
network or film programs to which KLIX-TV exercises a right of 


first run, has no effect on the quotation in the text from the 
Intermountain case. ; 

15/ In CATV and TV Repeater Services, 26 F.C.C. at 430-431, 

the Commission did not resolve the question of whether it could 
directly regulate CATVs because of their impact upon broadcasting. 
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337 U.S. 265, 272, indicating the broad discretion entrusted 
to the Commission not only with respect to changes in its rules, 
but also the general order of its business. For whatever the 
jurisdiction of the Commission over CATVs, the question of 
adopting a particular type of rule at a particular time is not 
a ministerial consideration. It clearly requires the type of 
judgment which the Commission was created to exercise. 

Indeed, the legislative history of the Administrative 
Procedure Act makes clear that the disposition of petitl ouster rule 
making is wholiy within the discretion of the agency. The purpose 
of Section 4(d), which establishes the right to petition for 
rule making, was merely to require agencies "to set up pro- 
cedures for the receipt, consideration, and disposition of 
these petitions" (Committee Chairman Walter on the floor of 
the House of Representatives, 92 Cong. Rec. 5651, in Ss. Doc. 
248, 79th Cong., p. 359). See also The Attorney General's 
Manual on the Administrative Procedure Act (1947), a 39. The 
agency's consequent freedom of action with respect to rule 
making was explicitly recognized by both the Senate and House 
Reports on the Act, which stated that "the mere filing of a 
petition does not require an agency to grant it, or to hold 
a hearing, or engage in any other public rule making |pro- 
ceeding” (S. Rep. 752, 79th Cong., lst Sess., in S. Doc. 248, 
supra, p. 201; H. Rep. 1980, 79th Cong., lst Sess., in S. Doc. 
248, supra, p. 261). See also S. Doc. 248, supra, pp..226, 409 


(comments of the Attorney General on the bill which became the 
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Act). And the courts were not intended to interfere with the 
Commission's discretionary exercise of judgment with respect 

to the institution of rule making. S. Rep. 752, supra, in 

S. Doc. 248, supra, p. 201; S. Doc. 248, supra, pp. 230, 412 
(comments of the Attorney General); The Attorney General's 
Manual, supra, pp. 39, 95; See also Leighton v. Securities 

and Exchange Commission, 95 U.S. App. D.C. 217, 221 F.2d 91. 

The exercise of that judgment here in favor of vi tinote ns act@on 
when the 87th Congress had several months to ee has plainly 


not been shown to be arbitrary. 


eS Se 
16/ The Commission released its opinion on July 30, 1962. 
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II. THE COMMISSION CORRECTLY HELD THAT CATVs 


ARE NOT COMMON CARRIERS SUBJECT TO TITLE 
II_ OF THE COMMUNICATIONS ACT. 


The question presented in Case No. 17,038 is whether 


CATVs such as those operated by Fortnightly are common carriers 


subject to the requirements of Title II of the Communications 


Act, Sections 201 et. seq., 47 U.S.C. 201 et seq. These pro- 


visions set forth the duty of common carriers engaged in 
interstate or foreign communication by wire or radio to 
furnish service upon reasonable request, and confer upon the 
Commission detailed jurisdiction with respect to such matters 
as the reasonableness of charges and practices, the filing of 
schedules, valuation of carrier property, extension of lines, 


etc. Petitioner claims that the Commission erroneously 

rejected its contention, made aa complaint based upon Section 
17, : 

208 of the Act, 47.U.S.C. 208, that Fortnightly iis a common 


carrier subject to Title II regulation. We shall show, as the 
| 

Commission held (Case No. 17,038, R. 10-11), that CATVs such 

as those of Fortnightly are not common carriers within the 


contemplation of the statute. 
Section 3(h) of the Act, 47 U.S.C. 153(h), defines 


“common carrier” or “carrier”: as meaning: 


. | : 
* * * any person engaged as a common carrier for hire, 
in interstate or foreign communications by wire or radio 


17/ Section 208 provides for the filing of a complaint by any 
person "complaining of anything done or omitted to be done by 
any common carrier subject to this Act, in contravention of the 
provisions thereof, ...” . 
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or in interstate or foreign radio transmission of energy, 
except where reference is made to common carriers not 
subject to this Act; but a person engaged in radio broad- 
casting shall not, insofar as such person is so engaged, 
be deemed a common carrier. 

The Commission ruled here, in conformity with its two 
earlier decisions where this question had been considered, 
(Frontier Broadcasting Co., 24 F.C.C. 251, 253-255; CATV and 
TV Repeater Services, 26 F.C:C. 403, 427-428), that the term 
“common carrier” in the Communications Act is to be interpreted 
in its ordinary sense, and that CATVs are not common carriers, 
essentially because they do not hold themselves out for hire 
to carry matter chosen and brought to them for carriage by 
others. It quoted its statement in the Frontier case that 
(Case No. 17,038, R. 11): 

“Fundamental to the concept of a. communications common 
carrier is that such a carrier holds itself out or makes 
a public offering to provide facilities by wire or radio 
whereby all members of the public who choose to employ 
such facilities and to compensate the carrier ‘therefor 
may communicate or transmit intelligence of their own 
design and choosing between points on the system of 

that carrier and other carriers connecting with it.” 

(24 F.C.C. at p. 254) 

Petitioner, which accurately quotes the gist of the 
Commission's holding in the Frontier and CATV and TV Repeater Ser- 
vices opinions (Pet. Br. 31-33), urges that the Commission's em- 


phasis upon the subscriber's lack of choice of the intelligence to 


e 
be carried is a misreading of the statute; it contends that the 


predominant criterion which pervades the cases defining common 


carriers is the requirement that common carriers hold themselves 


out to carry for all persons indifferently and indiscriminately. 
(Pet. Br. 32-37). We believe that this argument mistakenly 
interprets what the Commission meant when it spoke of| the sub- 


scriber's lack of choice of the intelligence to be transmitted, 


and that it also fails to take account of all:.elements in the 


definition of what a common carrier is. 

It seems indisputable, at the outset, that Congress 
intended Title II of the Communications Act to apply. to what 
were generally considered to be common carriers in the ordinary 
sense of the term. First of all, the Conference Report on the 
Communications Act of 1934 specified that with respect to the 
definition contained in Section 3(h), "it is to be noted that 
the definition does not include any person if not a common 
carrier in the ordinary sense of the term, Stila a. Rept. 
1918, on S. 3285, 73rd Cong., 2d Sess., PP. 15-46. Secondly, 
the language of the statute muSt, in any event, be taken to 
have its ordinary meaning in the absence of some particular 
indication to the contrary. Commissioner of Internal Revenue 
v. Marshall's Estate, 203 F.2d 534, 537 (C.A. 3, 1953); Folker 
v. Johnson, 230 F.2d 906, 907 (C.A. 2, 1956). We piainly do 
not have a situation, therefore, where Congress has decreed 


a ae . i fA 

18/7 It does not derogate from this description that |the Report 
States that the term common carrier "therefore does not include 
press associations or other organizations engaged in the business 
of collecting and distributing news services which may refuse to 
furnish to any person service under varying arrangements, estab- 
lishing the service to be rendered, the terms under which rendered, 
and the charges therefor.” 
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common carrier status and regulation with respect to operations 
which might not be those of common carriers at common law. See 
The Pipe Line Cases, 234 U.S. 548; Champlin Rfq, Co. v. United 
States, 29 U.S. 29. 

In its ordinary common law meaning, a common carrier 
is "one who undertakes for hire to transport from place to place 
the property of others who may choose to employ him * * *," 
Washington ex rel, ‘Stimson Lumber Co. v. Kuykendall, 275 U.S. 
207, 211; United States v. Smith, 215 F.2d 217, 219 (C.A. 6, 
1954); Las Vegas Hacienda, Inc, v. Civil Aeronautics Board, 298 
F.2d 430, 434 (C..A. 9, 1962),cert. den., 369 U.S. 885. A 


multiplicity of similar decisions is collected at 13 C.J.S. 


Carriers, Section 3, pp. 26-28, It is quite true, as Rust Craft 


states (Br. 35-37), that a common carrier must undertake to 
carry for all persons generally. What Rust Craft ignores is 

the element, equally present in the judicial definitions of 
common carriage, of undertaking to transport only such goods 

(or intelligence) as another chcotes and provides to the carrier 
for transport. If ithis element of the definition is not em- 
phasized in the cases, it is’ because it is commonly taken 


19/ 
for grante, 


19/ See The Pipe Line Cases, 234 U.S. 548, where the Supreme 
Court clearly assumed that carriage of goods chosen by another 
is inherent in the function of a common carrier. 


~ se: : 
It is that element which the Commission: properly found lacking 

in CATV operations. : : 

The subscribers who contract with a CATV for service 

do not decide, or choose, what shall be “carried” by the CATV, 
nor do they have any relationship of a correspondent paince 
with the television stations whose programs the CATV provides; 
they merely agree to pay for the service of furnishing programs 
which are chosen and carried by the CATV on the basis of its own 
independent judgment as to what is feasible (i.e., which programs 
it can pick off the air at reasonably near distances) and econo- 
mically practicable. This is what the Commission meant when it 


said that the subscriber does not “choose” the “intelligence” 


to be transmitted. See Frontier Broadcasting Co., 24, F.C.C. at. 


254, where it is stated: 


Even though the operation of a CATV system may have 
several attributes in capemon Cari th the operation of a 
communications common carrier,. “particularly to the 
extent that there is an offer to transmit, ‘by wire, 
intelligence in the form of television broadcast 
signals, to any member of the public who desires 

to subscribe to the service, there appears to be 

at least one significant difference. This dif- 
ference lies in the fact that the specific signals 
received and distributed by the CATV system are, 

of necessity, determined by ‘the CATV system and 

not the subscriber, No individual subscriber has 
the option nor may he compel the CATV system to 
receive and deliver a particular signal at a given 
time; nor has-he the option or right to compel the 
station to receive and deliver signals different 
from, or in addition to, those offered or selected 
by the CATV system. While it is true that the CATV 
system, would, in adhering. to good business practice, 
be governed largely ‘by the-preferences a cre by 
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the majority of its subscribers, the ultimate final 
choice of signals is the sole responsibility and 
prerogative of the CATV operator. 

The Commission.did not merely mean, as Rust Craft 
suggests (Br. 40),'a “choice as to the content of the program- 
ming.” In this sense of the word "choice", it is true that a 
local. television station which contracts with the telephone 
company to carry to it network television programs, does not 
make a choice. But, the local television station does choose 
the network with which it will affiliate. The networks, in 
turn, choose the intelligence which is to be carried by the 
telephone company. It is the network and the station then, 
rather than the telephone company, which choose the intelli- 
gence to be carried. It is thus perfectly in accord with 
the ordinary meaning of the term common carrier to deem the 
telephone company within the definition ami the CATV beyond 
it. One holds itself out to carry what is chosen and offered 
by its subscriber or by one communicating with the subscriber, 
and the other does not. The same principle holds good for the 
one-way signaling services referred couLy Rust Craft (Br. 40-41). 


This view is entirely consistent.with the Commission's 


determination that microwave relay systems which relay signals 


from a CATV's receiving antenna to the point where the CATV 
again picks them up and sends them by wire to its subscribers, 


are common carriers. In Carter Mountain Transmission Corp., 


22 Pike & Fischer, R.R. 193, referred to by Rust Craft as 


a ee 
defining common paige without mentioning this element of 
choice (Pet. Br, 37-40), the issue raised before the Commis- 
sion was entirely different, It was the issue whether the 
microwave relay operator could be considered a legitimate 
common carrier holding itself out to the public at large where 
jt had an interlocking ownership connection with the CATV. 

The determination there that common carrier status was not 

lost when the carrier, in addition to holding itself out to 
the public, also carried its own "goods," is not relevant here, 
For, assuming the correctness of that determination, it was 
again the subscriber, there the CATV, acting as both sender 

and recipient, which made the choice of intelligence, and not 


the microwave carrier. | 


The Commission's interpretation of -the statute it 


administers is always entitled to great weight, e.g., United 


States v. American Trucking Ass*ns, 310 U.S. 534, 549; NLRB v. 


Hearst Publications, Inc., 322 U.S. 111, 130-131; Brewster v. 
Gage, 380 U.S. 327, 336... We believe that. the decision here 

is clearly correct as.a matter of law. A CATV does not. hold 
itself out to carry progre&s chosen and presented to it for 
carriage by others, and is. therefore not a oan carrier 


within the meaning of the term in. the Communications Act’. 
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III. RUST CRAFT WAS NOT ENTITLED TO HAVE ITS 
COMPLAINT FORWARDED TO THE CATV OR IN- 
VESTIGATED FURTHER 

Rust Craft also contends (Br. 43-48) that the Com- 
mission's failure to forward to Fortnightly the complaint 
it filed in reliance upon Section 208 of the Communications 
Act, and to further investigate the matters complained of, 


was arbitrary and ih violation of Section 208, This conten- 


tion raises no substantial question. 


Section 208 of the Communications Act, 47 U.S.C. 208, 


provides for the filing of complaints against common carriers. 
Since the Commission determined that Fortnightly was not a 
common carrier, theese. wax no occasion to follow the procedure 
specified by Section 208 with respect to. the forwarding of 

the complaint to the common carrier. In any event, the Com- 
mission's rejection of Rust Craft's complaint without forward- 
ing the complaint to Fortnightly could not possibly have pre- 
judiced Rust Craft, and Rust Graft does not even contend that. 
it was in fact prejudiced. Moreover, if the Commission properly 
determined, on the basis of Rust Craft*s complaint, that Fort- 
nightly was not a common carrier, there was also no occasion 

to further investigate the complaint, since Section 208 provides 
for further investigation only where Coupreines are filed against 
common carriers. Indeed, Rust Craft appears to concede (Br. 44) 
that the Commission could dismiss the complaint without investi- 


gation or notige to Fortnightly if the complaint failed to allege 
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facts warranting further action. 

Whether or not the Commission properly held that 
Fortnightly was not a common carrier is the subject of Point 
II, supra. If the Commission was wrong in its determination, 
the case will have to be remanded for further Seas idierar tos 


of the complaint. If the Commission was correct, Rust Craft 


has raised no separate ground for reversal in its charge that 


the Commission did not investigate the complaint. 
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CONCLUSION 
For the foregoing reasons, the Commission's orders 


should be affirmed. 
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Petition for Review of Orders of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR, 
FORTNIGHTLY CORPORATION 


COUNTERSTATEMENT OF THE CASE 


A. Relief Sought Below 


This is a consolidated proceeding brought pursuant to Section 
402 (a) of the Communications Act of 1934, as amended (47 U.S.C. 
Section 402 (a) ), for review of: (1) an Order of the Federal Com- 
munications Commission,released March 23, 1962, dismissing 
petitioner’s "complaint" against this intervenor (R. 10-11, No. 
17,038); and (2) a Memorandum Opinion and Order of the Com- 
mission, released July 30, 1962, denying petitioner's request for 
rule making proposing the imposition of restrictions upon the 
operations of community television antenna systems (R. 94-96, 
No. 17,264). 


Petitioner, Rust Craft Broadcasting Company, the operator of a 
television broadcasting station, sought to institute two diverse pro- 
ceedings before the Federal Communications Commission. First, 
petitioner filed a "complaint" alleging that intervenor, Fortnightly 
Corporation, the operator of a community antenna television system, 
was a communications common carrier operating without an author- 
ization in violation of the Communications Act of 1934. It was 
alleged that the community antennas were receiving the same 
programs from distant stations as those broadcast by petitioner to 
its economic detriment. Petitioner sought to have the Commission 
enjoin Fortnightly from operating its community antennas (R. 1, 

No. 17,038). Second, petitioner requested the institution of a pro- 
ceeding looking toward adoption of rules which would give protection 
to local broadcasters against reception by community antennas of 
duplicating programs originated by distant stations. Petitioner 
proposed alternative rules to provide this protection. Community 


antennas would be prohibited from receiving programs from distant 
stations duplicating those of local stations; or distant stations would 
not be licensed to operate if they permitted, "by tacit consent," 

or otherwise, the reception by community antennas of programs in 
duplication of those broadcast by stations located in the same area 
as the antennas.) | 


B. Proceedings Below in Case No. 17,038 | 


The Commission dismissed petitioner's "complaint" because 


it was "unable to perceive any substantial differences in the essential 


facts put forward by complainant" and those involved in other 
specified cases "wherein it was held that CATV operations similar 
to those here described did not constitute a common carrier en- 
deavor within the meaning of the Communications Act, and that 


consequently this Commission was without Title I jurisdiction over 
the CATV systems" (R. 11, No. 17,038). Petitioner did not file a 
pétition for reconsideration of the dismissal which is a condition 
precedent to judicial review when the party seeking such review 
"relies on questions of fact or law upon which the Commission has 
been afforded no opportunity to pass" (Section 405 of Communica- 
tions Act, 47 U.S.C. 405). Accordingly, petitioner cannot rely upon 
facts allegedly descriptive of Fortnightly's operations which were not 
presented to the Commission, and which petitioner has improperly 
attempted to introduce in this case by statements in its petitions 
for review. Such new facts were susceptible of succinct presenta- 
tion as evidenced by their presentation in petitioner's brief, prin- 
cipally, in footnote form on pages 4,5 and6. The foregoing is 

not to indicate that any different Commission action would have 


1 vetitioner has abandoned the latter-mentioned alternative proposed rule 
for purposes of this judicial review (Br. 8). 


4 


been warranted had the alleged facts been presented. However, petitioner 
cannot overcome its oversight in failing to perfect its appeal by attribut- 
ing the absence of the above-mentioned facts from the record to the 
"failure of the Commission" to serve the "complaint" and “to investigate 
and develop the full facts." (Br. 4). 


C. Proceedings Below. in Case No. 11,264 


The Commission denied petitioner's request that rule making pro- 
ceedings be instituted looking toward protection of local stations by 
prohibiting reception of certain programs by community antennas. In 
denying the request, the Commission indicated its "feeling" that it “lacks 
clear, direct authority over CATV operations”, that it has proposed 
legislation vesting such authority in it, and that it doubted “the advisability 
of initiating the requested rule making at this time” in view of the bills 
then pending before Congress. The Commission also stated that it was 
"continuing to study possible measures" that might be taken “under its 
existing authority" looking toward protection of television stations against 
reception by community antennas of duplicative programs (R. 96, No. 
17,264), 


D. Fortnightly's Community Antenna Systems 

In its statement of facts petitioner has set out a number of erro- 
neous and misleading allegations concerning the nature and operations 
of Fortnightly's community antenna systems and community antenna 


systems in general? Since it is not necessary to the Court's decision 


For example, petitioner's allegations as to the electronic nature of the opera- 
tions of Fortnightly's antenna systems (Br. 3), its allegations that "Fortnightly 
operates under public utility franchises" (Br. 4 n2), and its allegations that Fort- 
nightly "offers its customers a choice of programs of the above stations at a mini- 
mum rate for a certain number of stations and a higher rate for additional stations 
specified by its subscribers" (Br. 4) simply do not accord with the facts. Similarly, 
petitioner's allegations in footnote 4 (Br. 5 n4) are patently inaccurate. In addi- 
tion, petitioner's conclusionary allegation that it "loses advertising revenue" 

(Br. 5) a8 a result of Fortnightly's operations is extremely doubtful, to say the least. 
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on these petitions for review, intervenor will not answer these factual 
allegations of petitioner. Suffice it to say that the Commission has con- 
ducted an extensive inquiry concerning the nature of community antenna 
systems and has published its findings concerning such systems in CATV 
and TV Repeater Services, Docket No. 12443, 26 F.C.C. 403, 18 Pike & 
Fischer RR 1573 (1959). | 


The Commission there described the community antenna system 


as consisting of: 


"a receiving antenna located on a high elevation so as to: 
receive signals to best advantage, and wire lines whereby 
the signals received are transmitted to the receiving sets 
of the subscribers in the community, together with neces- 
sary amplifying equipment and sometimes equipment to 
‘convert’ the signal from the channel on which it is received 
to another channel at which it appears on the subscriber's 
set. Typically, the CATV uses the lowest VHF channels 
on the subscriber's set; this necessitates conversion of the 
signals of any higher VHF or UHF stations which are 
carried on the system... . 


"11, CATVs developed originally chiefly in places where 
satisfactory direct television reception was not possible, 
either because of distance from a station, or (as in the 
rugged portions of the East) where terrain is an adverse 
factor ...." (Id. at 26 F.C.C. 407, 18 Pike & Fischer 
RR 1578). 


The Commission has also stated that a "CATV organization cannot im- 
part a better quality signal to the subscriber than it originally receives 
at its antenna site." > | 


: Frontier Broadcasting Co., et al., 24 F.C.C. 251, 254, n. 5, 16 Pike & Fischer 
RR 1005, 1009, n. 5 (1958). Chief Judge Parker found in Lilly v. U. S., 4th Cir., 
238 F. 2d 584, 586, a case involving the applicability of a tax paid for wire and 
equipment service by subscribers to community antenna systems, as follows: 


"Where the receiving set is far distant from the sending station or is ina 
valley surrounded by mountains, the waves or signals cannot be picked 
up by the antennae ordinarily used and it becomes necessary to set up 
antennae on a mountain or other vantage point and communicate the | 
waves or signals thence to the receiving set by wire." 


In West Virginia, and in particular, in the communities of Clarksburg andFairmont, 
West Virginia, the terrain is very hilly, and this is a prominent factor in television 
reception problems in this area. 
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In general, Fortnightly’s community antenna systems are consis- 
tent with this description of the Commission, and this description should 


be sufficient for the Court's determination of the questions presented. 


STATUTES AND REGULATIONS INVOLVED 


Relevant portions of the statutes cited in this brief, which are not 


included in the appendix to petitioner's brief, are set forth in the appendix 


hereto. 


SUMMARY OF ARGUMENT 


The Communications Act of 1934 contains no Congressional dele- 
gation of authority to the Federal Communications Commission to regu- 
late community antenna television systems. The Commission has so 
held on many occasions and has proposed legislation to Congress which 
would vest in the Commission regulatory jurisdiction over community 
antennas. In considering proposed legislation, Congress conducted 
lengthy committee hearings and extensive debates on the floor. How- 
ever, Congress refused to grant the Commission authority to regulate 
community antennas although the Commission's authority was expanded 
into other areas during the same period of time that Congress had the 
proposed community antenna legislation before it. Under the familiar 
canons of statutory construction, the above-described contemporaneous 
agency holdings together with Congressional acquiescence therein are 
persuasive, upon judicial review, that Congress had delegated no 


authority to the Commission to regulate community antennas. 


Petitioner would have the Court believe that both the Congress 
and the Commission have been wasting their time in considering pro- 
posed amendments to the Communications Act to cover community 


antennas. Petitioner advances various theories, almost all of which 


have been considered and rejected by the Commission in prior cases, 
whereunder the Act would be stretched beyond reason to cover com- 
munity antennas. | 


In Title I of the Act, the plain meaning of the definitions of cer- 
tain terms such as "broadcasting", "radio station", and "radio com- 
munication", among others, preclude the interpretations advanced by 
petitioner. Community antennas operate by means of wire lines, not 
radio. Such operations are not only incontrovertible, but also have 
been relied upon by the Commission in prior cases in rejecting argu- 
ments similar to those of petitioner. Petitioner's attempts to envelop 
community antennas in the broadcasting process are directly in conflict 
with federal decisions (both judicial and administrative as briefed below) 
holding that community antennas perform the function of signal recep- 
tion. Titles I and III of the Act are not in the form of a legislative 
blank check drawn by Congress to the Commission. Nevertheless, that 
is what these Titles must be in order to accommodate petitioner's 
theories regarding the Commission's powers to regulate industries that 
might affect the Commission's broadcast licensees. If petitioner's 
theories are correct, the Commission can regulate the activities of all 
news and entertainment media, as well as the manufacturers of ‘equip- 
ment used by such media. If petitioner's theeries are valid, the manu- 
facturers of television receivers for interstate shipment could have been 
required to produce receivers capable of receiving UHF channels, with- 
out the necessity of the recent legislation extending the Commission's 
authority into this area. Obviously, petitioner's theories are invalid. 


Community antennas are not communications common carriers 
within the meaning of Title II of the Communications Act. This conclu- 
sion of the Commission is consistent with unanimous holdings of many 


8 


of the States that antennas do not come within the scope of the state 
utility statutes. A common carrier under the Communications Act is 

a conduit of intelligence, serving a sender and a recipient, one of whom 
selects the nature and destination of the intelligence. In the case of a 
community antenna, the sender-receiver relationship is significantly 


absent. Moreover; the antenna operator exercises some discretion, 


inconsistent with common carrier status, in determining which signals 
to receive and to whom they are to be distributed. 


The Commission's refusal to institute a rule making proceeding, 
upon petitioner’s request, was a proper exercise of agency discretion. 
Accordingly, there is no need for the Court to resolve petitioner's con- 
tentions in Case No. 17,264 that the Commission has jurisdiction over 
community antennas under Titles I and Ill of the Act. Petitioner's final 
argument regarding the Commission's failure to forward the complaint 
is not properly before the Court for review because of petitioner's 
failure to afford the Commission an opportunity to rule on the question, 
which is a condition precedent to judicial review under the Communica- 
tions Act. However, it is clear that the Commission properly dismissed 
the complaint because it was directed against a party not subject to the 
Commission's jurisdiction, The Commission's action was consistent 
with judicial and agency precedent. 


ARGUMENT 


I 


CONSISTENT HOLDINGS BY THE COMMISSION THAT IT DOES — 
NOT HAVE REGULATORY JURISDICTION OVER COMMUNITY 
ANTENNAS, AND CONGRESSIONAL ACQUIESCENCE THEREIN, | 
ARE PERSUASIVE THAT SUCH JURISDICTION DOES NOT EXIST. 


The question of regulatory jurisdiction over community antenna 
television systems has been the subject of frequent consideration by the 
Congress and the Federal Communications Commission. The Commis- 
sion has consistently ruled that community antennas are not within its 
regulatory jurisdiction* and has proposed legislation extending that 
jurisdiction to reach these antennas. The Congress has either expressly 
rejected legislative proposals of this nature or has taken no action on 
them. These circumstances, as elaborated hereinafter, are persuasive 
of the correctness of the Commission's disclaimer of jurisdiction over 
community antennas in the instant case for the reasons briefed below. 


The instant proceeding represents the third time that the Commis- 
sion has been presented with the identical question of whether it had any 
regulatory jurisdiction over community antennas. As a result of a 
"complaint" filed in 1956 urging common carrier jurisdiction over com- 
munity antenna systems, the Commission ruled, in the Frontier Broad- 


casting Co. case (cited in footnote 4) that community antenna systems 


4 Discussions of the Commission's jurisdiction throughout this brief relate to 
its licensing and general regulatory authority and not to its authority to impose 
technical radiation restrictions upon otherwise jurisdictionally exempt devices. 
Since any radiation is capable of interfering with radio communication, the Com- 
mission has imposed certain technical requirements relating to community an- 
tennas (Radiation From CATV Systems, Docket No. 9288, 13 Pike & Fischer RR 
1546a (1956) ) and relating to other devices such as electric motors, radio receivers, 
wireless microphones, radio-controlled garage door openers, etc. (Restricted Radi- 
ation Devices, Docket No. 9288, 13 Pike & Fischer RR 1543 (1955) and Low: Power 
Communication Devices, Docket No. 9288, 13 Pike & Fischer RR 1546e \(1957)). The 
Commission's requirements restricting excessive radiation by community antennas, 
x-ray machines and other devices, involve no licensing or general regulatory au- 
thority. Frontier Broadcasting Co., 24 F.C.C. 251, 16 Pike & Fischer RR 1005 
(1958). ; 
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were not communications common carriers subject to the Commission's 
jurisdiction under Title I of the Communications Act. The Commission 
stated that it "also considered" whether its authority over broadcasting 
under Title III of the Act might apply to community antennas (although 
the question was not raised by the complaint) and continued that "it 
appears doubtful to the Commission that any of those provisions may be 
fairly interpreted to reach CATV systems." In CATV and TV Repeater 
Services, Docket No. 12443, 26 FCC 403, 18 Pike & Fischer RR 1573 
(1959), the Commission examined in detail any possible regulatory juris- 
diction it might have over community antenna systems, considering a 
substantial number of briefs filed by interested parties, and decided that 
it had no authority under the Communications Act to regulate them as 
communications common carriers or as broadcasters or by virtue of 


any implied powers under the Act.® 


The Commission also concluded, in the latter-mentioned proceed- 
ing, that legislation giving it certain limited jurisdiction over community 
antennas was warranted. Accordingly, the Commission's lack of juris- 
diction was brought to the attention of the 86th Congress along with the 


Commission's legislative recommendations.° A subcommittee of the 


Senate Committee on Interstate and Foreign Commerce conducted lengthy 
hearings in the summer and fall of 1959 on this proposed legislation.” 


a ae 


> In 1956, the Commission had recognized that community antennas do not pro- 
vide a broadcasting service. Television Translator Stations, Docket No. 11611, 
18 Pike & Fischer RR 1561, 1564. 


6 105 Cong. Rec. 6753 (86th Cong. 1959). 


: Hearings before the Communications Subcommittee of the Committee on Inter- 
state and Foreign Commerce, United States Senate, 86th Cong., 1st Sess., on VHF 
Booster and Community Antenna Legislation. There had been prior hearings be- 
fore the Committee during the summer of 1958, subsequent to the Commission's 
Frontier Broadcasting decision. Hearings before the Committee on Interstate and 
Foreign Commerce of the United States Senate, 85th Cong., 2nd Sess., Television 


Inquiry. 
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| 
The Committee favorably reported a bill granting the Commission juris- 
diction to regulate community antenna systems under certain specified 
criteria which would provide to broadcasters relief similar to that 
sought by petitioner in this case.® After two days of debate, the Senate 
recommitted this proposed legislation to the Committee, and no legis- 
lation authorizing Commission regulation of antenna systems was en- 
acted by the 86th Congress.” | 


In 1961, the Commission submitted to the 87th Congress proposed 
legislation which would give it jurisdiction to regulate community 
antenna systems and allow the Commission to issue rules granting 
essentially similar relief as that sought by petitioner.?° Nevertheless, 
the 87th Congress did not enact any legislation extending the Commis- 
sion's jurisdiction to reach community antenna systems. However, 
during this same Congress in 1962, the Commission obtained legislation 
enlarging its jurisdiction to deal with a problem analogous to that 
claimed by petitioner to be presented by community antennas. _ 


By Public Law 87-529, 76 Stat. 150, the so-called "all channel” 
amendment, the Commission was granted authority to require that tele- 
vision receivers shipped in interstate commerce be capable of receiv- 


1l 


ing all channels.!! The Commission had argued that its television 


8 5. Rep. No. 923, 86th Cong. Ist Sess., 1959, provides on page 1 that: "The 
Committee on Interstate and Foreign Commerce report favorably an original bill 
to amend the Communications Act of 1934 to establish jurisdiction in the Federal 
Communications Commission over community antenna systems, and recommend 
that the bill do pass." 


9 106 Cong. Rec. 10520, 10547 (86th Cong. 1960). 


10 107 Cong. Rec. 2523 (87th Cong. 1961); Sen. Bill 1044, and H.R. Bill 6864, 
87th Cong., lst Sess. 


ah Congress amended Section 303 of the Communications Act to add a new sub- 
section (s) granting the Commission's requested authority to require all-channel 
television sets. This 1962 amendment was given the identical statutory designation, 
Section 303 (s), as had been proposed in 1961 by the Commission for its community 
antenna legislation. The legislative history of the all-channel legislation is set 
forth in Pike & Fischer RR Current Service, p. 10:481 and 1962 U.S. Code Cong. 
& Admin. News p. 1497. 
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allocation plan was being defeated, principally, because of the lack of 
television sets capable of receiving UHF signals and that the only solu- 
tion to the problem of the failure of UHF television stations to be able 
to operate in conjunction with VHF stations was that manufacturers be 
required to produce television sets capable of receiving all channels. 
Thus, Congress felt that it was necessary to extend the Commission's 
jurisdiction in this area by legislation. On the other hand, as is perti- 
nent here, although the Commission had also argued that its allocation 
plan was being affected by community antenna systems and had requested 
authority to regulate, Congress refused to extend the Commission's 
jurisdiction by enacting amendments to cover community antennas, being 
fully aware of the Commission's prior decisions that it did not have such 
jurisdiction. !” 
The foregoing chronology of Congressional and Commission events 
is significant to the questions of statutory interpretation presented by 
this appeal. It is, of course, settled law that the contemporaneous con- 
struction given to a statute by the agency charged with its execution and 
administration is entitled to weight by a court in the construction of this 
statute. Hanover Bank, Ex. v. C.1.R., 369 U.S. 672, 686-687 (1962). 
The weight to be given to the administrative construction by a court be- 
comes greater when Congress has acquiesced in the construction of the 
statute adopted by the administrative agency over a period of time. 
United States v. Leslie Salt Co., 350 U.S. 383, 396-397 (1956); Norwegian 


= That Congress is currently aware of the nonjurisdictional status of community 
antennas is clearly indicated by the following passage from an address by Repre- 
sentative Oren Harris, the Chairman of the House Interstate and Foreign Com- 
merce Committee, before the 1962 convention of the National Community Tele- 
vision Association: 


‘As the Federal Communications Commission and the courts have re- 
peatedly decided, they [CATV's] do not broadcast, and they are not 
common carriers, such as telephone companies or telegraph com- 
panies. They are in the signal receiving business." (108 Cong. Rec., 
No. 101, p. 10281, June 20, 1962.) 
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Nitrogen Co. v. United States, 288 U.S. 294, 315 (1933); Luckenback 
Steamship Co. v. United States, 280 U.S. 173, 182 (1930). 


In addition, when an administrative determination has been brought 
to the attention of Congress, and Congress deals with the statute junder- 
lying the determination, but does not overturn the determination, it 
should be considered, as a matter of statutory construction, that the 
Congress has approved the administrative determination. Cammarano 
v. United States, 358 U.S. 498 (1959). Corn Products Refining Co. v. 
C.1.R., 350 U.S. 46, 52-53 (1955); and Helvering v. Winmill, 305 US. 79, 
83 (1938). | 


Consequently, under the foregoing doctrines of statutory construc- 
tion, it is submitted that this Court should accord great weight to the 
Commission's consistent and repetitive statutory interpretations that it 
is without authority to regulate community antenna systems. Congress 
has been aware of the Commission's decisions and has not superseded 
them despite repeated requests. Congress has had ample opportunity to 
delegate authority to the Commission to regulate community antenna 
systems but has not chosen to do so, although it has delegated new 
authority over analogous matters. The conclusion is inescapable that, 
to date, Congress has acquiesced in, and approved of, the Commission's 
decisions holding that no authority has been delegated to regulate com- 
munity antennas. Such Congressional action, as illustrated in this case, 
should be accorded controlling weight upon this Court's review of the 


question of Congressional delegation of authority to the Commission. 


18 Justice Cardozo delivered a classic statement of this principle in the Nor- 
wegian Nitrogen case, at page 315 of 288 U.S., as follows: 


"True indeed it is that administrative practice does not avail to over- 
come a statute so plain in its command as to leave nothing for con-! 
struction. True it also is that administrative practice, consistent and 
generally unchallenged, will not be overturned except for very cogent 
reasons if the scope of the command is indefinite and doubtful . . . . 
The practice has peculiar weight when it involves a contemporaneous 
construction of a statute by the men charged with the responsibility of 
setting its machinery in motion. . - sf 
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I 


THE COMMISSION'S REFUSAL TO INSTITUTE THE 
REQUESTED RULE MAKING PROCEEDING WAS A 
PROPER EXERCISE OF ADMINISTRATIVE DISCRETION. 


An agency has wide latitude in deciding whether to institute a rule 
making proceeding. Under the Administrative Procedure Act (APA), an 
agency is required to receive and consider petitions for rule making/* 


However, the filing of a petition for the issuance of a rule does not re- 
quire affirmative agency action. The legislative history of the APA 
clearly indicates the extent of agency discretion. The Senate Committee 
on the Judiciary, in reporting the APA to the Senate, made the following 
statements regarding petitions for rule making: 


"The mere filing of a petition does not require an 
agency to grant it, or to hold a hearing, or engage 
in any other public rule making proceedings. The 
refusal of an agency to grant the petition or to hold 
rule making proceedings, therefore, would not 
per se be subject to judicial reversal.""15 


Assuming arguendo that the Commission's denial of the rule making 
petition is reviewable under the statutory authorities cited by petitioner 
(Br. 2), it is clear that the Commission's denial should be affirmed 


i ane 


14 Section 4(d) of the APA (5 U.S.C. 1003(d)) reads as follows: "Every agency 
shall accord any interested person the right to petition for the issuance, amend- 
ment or repeal of a rule." The Commission has implemented this requirement by 
means of its procedural rules. Section 1.202 accords the above-quoted right and 
Section 1.205 indicates the discretionary nature of rule making. (47 C.F.R. Sec- 
tions 1.202, 1.205). 


15 S. Rep. No. 752, 79th Cong., 1st Sess., pp. 15, 16. The above quotation con- 
tinues as follows: ‘However, the facts or considerations brought to the attention of 
an agency by such a petition might be such as to require the agency to act to pre- 
vent the rule from continuing or becoming vulnerable upon judicial review, through 
declaratory judgment or other procedure pursuant to Section 10." See also: 

S. Rep., supra, at p. 44 and H. Rep. No. 1980, 79th Cong., 2nd Sess., p. 26. The 
Attorney General's Manual on the Administrative Procedure Act reads as follows 

at page 39: "Neither the denial of a petition unier Section 4(d), nor an agency's 
refusal to hold public rule making proceedings thereon, is subject to judicial review." 
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absent any abuse of agency discretion. It is indisputable that the Com- 


mission has the widest latitude of discretion in determining whether to 


undertake rule making. 


The Commission's Memorandum Opinion and Order indicates that 
its denial was in reality merely a deferral of action. It stated that "we 
are continuing to study possible measures toward this end" (R. 96, No. 
17,038), referring to the relief requested by petitioner. Another clear 
indicia of an intent merely to defer action is the following statement by 
the Commission: 

In view of the bills presently pending before the Con- | 
gress, we have doubts as to the advisability of initi- — 
ating the requested rule making at this time as to 
petitioner's alternative proposal prohibiting CATV 


systems from transmitting programs under certain 
circumstances." (R. 96) (Emphasis added) 


The Commission's statement that it was "continuing to study pos- 
sible measures" looking toward prevention of duplication of the programs 
broadcast by local stations, through community antenna reception, was 
not an idle one. Subsequently, on December 14, 1962, the Commission 
issued a notice of proposed rule making looking toward imposing restric- 
tions against reception of duplicating programs upon community antenna 
systems seeking authorizations for private microwave systems to relay 
television signals from their antennas to their distribution lines.”® 


It is submitted that petitioner's question number (5) (Br. 1) regard- 
ing the Commission's jurisdiction under Titles I and II of the Communi- 
cations Act to adopt the proposed rules is not ripe for judicial review, 


16 Authorization for Stations to Relay Television Signals to CATV Systems, 
Docket No. 14895, 27 Fed. Reg. 12586. On January 11, 1963 the Commission also 
held that its rules prohibiting interference to television reception from television 
broadcast translator stations did not apply to interference to reception by antenna 
systems. Claremont Television Inc., F.C.C. 63-42, 29469. The Commission may 
well be contemplating further action to the detriment of community antennas. 


16 


nor is such review necessary. The Commission made reference to its 


"feeling" that it lacked "clear, direct authority over CATV operations," 


and that it was seeking "express authority" to "issue rules and regula- 
tions" to protect television broadcast stations in competitive situations 
involving antenna systems (R. 96). But there was no clear definitive 
holding by the Commission that it lacked jurisdiction to achieve the relief 
sought by petitioner — protection against program duplication. This 
Court need not and should not render an advisory opinion as to the Com- 


mission's jurisdiction to issue rules under Titles I and III of the Act. 


Petitioner was accorded its right to petition for rule making and 
the Commission stated its reasons for declining to institute a proceeding. 
Accordingly, there was conformity with the Administrative Procedure 
Act and the Commission's procedural rules governing rule making. 


The Commission's “feeling” regarding its lack of "clear, direct 
authority" appears to fit within the category of a "gratuitous utterance.” 
As such it is not reviewable under Section 402(a) of the Communications 
Act. Houston Post Co. v. United States, 79 F. Supp. 199 (1948). (A 
gratuitous utterance by the Commission was not an "order", review of 
which was authorized by Section 402(a) ). 


It is submitted that the question of the Commission's jurisdiction 
over antenna systems under Titles I and Ill of the Act is not properly 
before the Court for review. The only question presented is whether the 
Commission properly exercised its discretion in declining to institute a 
rule making proceeding. For the reasons indicated above, it is clear 


that there was a proper exercise of agency discretion. 


17 


m1 


COMMUNITY ANTENNA SYSTEMS ARE NOT SUBJECT 
TO THE COMMISSION'S REGULATORY JURISDICTION 
RELATING TO BROADCASTING UNDER TITLES | AND 
II] OF THE COMMUNICATIONS ACT. 
| 
Intervenor will brief the question of whether community antenna 
systems are subject to Titles I and III of the Communications Act without 


conceding or agreeing that this question is properly before the Court. 


Petitioner argues variously that an antenna system is "engaged" in 
"broadcasting" (Br. 23), is a "radio station” (Id.), or is performing "a 
rebroadcast function" (Br. 27). The invalidity of this argument is 
apparent because it is at war with the plain meaning of the definitions 
contained in the Communications Act. Community antenna systems 
operate by wire, not radio. i Accordingly, they are without the’ statutory 
definitions of the above-quoted words which are set forth below (with 
emphasis added to certain key words). Obviously, an antenna system is 
not a "radio station" or "station" which "means a station equipped to 
engage in radio communications or radio transmission. of energy. sod 
Thus, an antenna system is not a "broadcast station" which "means a 
radio station equipped to engage in broadcasting. is Broadcasting is 
defined to mean "dissemination of radio communications intended to be 
received by the public, directly or by the intermediary of relay istations. 
Even assuming, without agreeing, that an antenna system is an tinter- 


1120 


mediary" in the reception process, it is not a "station" as defined i in the 
Act. And, of course, there can be "rebroadcasting" only by a "broadcast 


17 GaTrv and TV Repeater Services, supra at 26 F.C.C. 429, 18 Pike & Fischer 
RR 1600. ! 


18 section 3 (k), 47 U.S.C. 153 (k). 
19 section 3 (cc), 47 U.S.C. 153 (cc). 
20 section 3 (0), 47 U.S.C. 153 (0). 
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station."2! It follows that because an antenna system operates by wire 


and not by radio, it is excluded from the foregoing definitions.” 


Intervenor knows of no decision holding that antenna systems are 
engaged in broadcasting. The Commission held to the contrary. CATV 
and TV Repeater Services, supra, at 26 F.C.C. 428-429, 18 Pike & 
Fischer RR 1600-1603, Television Translator Stations, Docket No. 11611, 
13 Pike & Fischer RR 1561, 1564 (1956).'. Cable Vision, Inc. v. KUTV, 
Inc., 211 F. Supp. 47,55, 23 Pike & Fischer RR 2076, 2084 (1962), cited 
by petitioner as adverse to the position of antenna systems, held that 
such systems do not come "within the meaning of the definition of "broad- 
casting’ as presently stated in the Federal Communications Act." The 
Internal Revenue Service has ruled that antenna systems are not engaged 
in broadcasting. Tax On Microwave Relay Service, Rev. Rul. 62-126, 

23 Pike & Fischer RR 2089 (1962). 


Petitioner offers an invalid argument to the effect that community 
antenna systems are "instrumentalities" of broadcasting and, accordingly, 
come within the purview of the Commission's jurisdiction under Titles I 


EE 


21 Section 325 (a), 47 U.S.C. 325 (a). Moreover, according to one of the senatorial 
sponsors of the Radio Act of 1927 (from which Section 325 (a) was derived), "re- 
broadcasting is not publishing. It has a generally understood meaning, namely the 
reproduction by radio of the broadcasting waves.’ Quoted with the emphasis as 
shown by the Commission in its Docket No. 12443 proceeding at 26 F.C.C,. 429, 18 
Pike & Fischer RR 1601. The Commission concluded "The reference to 'reproduc- 
tion by radio’ in the last sentence would seem to exclude reproduction or distri- 
bution by wire as in the case of CATV's" (d.). 


at Petitioner mistakenly cites Functional Music v. United States and Federal 
Communications Commission, 107 U.S. App. D.C. 34, 274 F.2d 543 (1958), as 
"analogous" to the instant situation (Br. 23). The dissemination involved in that 
ease was by means of a radio station, the missing ingredient in the case of an an- 
tenna system. Similarly, there was dissemination by means of a radio station in 
Subscription Television, Docket No. 11279, 23 F.C.C. 532, 16 Pike & Fischer RR 
1509 (1957), cited on page 20 of petitioner's brief. Moreover, the Commission did 
not find it necessary to determine the proper classification under the Act of sub- 
scription television operations because such operations were authorized for an ex- 
perimental or trial period pursuant to Section 303 (g) of the Act (47 U.S.C. 303 (g))- 
Clarksburg Publishing Company v. Federal Communications Commission, 96 U.S. 
App. D.C. 211, 225 F.2d 511 (1955) cited by petitioner, was decided prior to the 
Commission's repeated holdings that CATV's are not within its jurisdiction and 

(continued on following page) 
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and Ill of the Act (Br. 10, 15, 27). The Act defines "radio communica- 
tion" as "the transmission by radio of writing, signs, signals, pictures, 
and sounds of all kinds, including all instrumentalities, facilities, 


apparatus, and services (among other things, the receipt, forwarding, 


and delivery of communications) incidental to such transmission" (em- 
phasis added) (Section 3(b), 47 U.S.C. 153 (a)). Petitioner relies upon 


the emphasized portion of the definition to attempt to categorize'antenna 

| 
systems as "instrumentalities" of broadcasting. The Commission has 
never construed Section 3(b) of the Act in the manner urged by petitioner. 


Moreover, the above-emphasized language was not derived from the 
Federal Radio Act governing broadcasting. The language was taken from 
the Interstate Commerce Act and, as such, was and is applicable to com- 
munications common carriers. This was made clear in 1934 by the 
Chairman of the Legislative Committee of the Interstate Commerce Com- 
mission. He criticized an earlier proposed version of the Communica- 
tions Act because it omitted, in particular, the language explaining 
"ingtrumentalities" which was substantially the same as the parenthetical 


language quoted above from Section 3 (b)28 Significantly, this explanatory 


22 (continued from preceding page) 
merely contains the statement that the Commission will presumably regulate 
CATV's "if and when" they are found to be within the agency's jurisdiction (225 
F.2d at p. 516). 

| 


28 Statement of I.C.C. Commissioner Frank McManamy, Chairman of :I.C.C. 
Legislative Committee, Hearings on H.R. 8301 before the House Committee on In- 
terstate and Foreign Commerce, 73rd Cong., 2d Sess., p. 89 (1934): "The I.C. Act 
applies to telegraph, telephone, and cable companies operating by wire or wireless 
and 'transmission' includes the transmission of intelligence through the application 
of electrical energy or other use of electricity, whether by means of wire, cable, 
radio apparatus, or other wire, or wireless conductors or appliances, and all in- 
strumentalities and facilities for and services in connection with the receipt, for- 
warding, and delivery of messages, communications, or other intelligence so trans- 
mitted, collectively called messages. Under tke [proposed communications] bill, 
‘communication’ is the transmission of writing, signs, signatures, pictures, and 
sounds of all kinds by aid of wire, cable or other like connection or by radio, and, 
as does 'transmission of energy by radio,' includes all instrumentalities, facilities, 
and services incidental to such transmission. Nowhere in these provisions of the 
bill is the word 'telephone' used nor is the word 'services' defined. Perhaps the 
words 'sounds of all kinds’ sufficiently designates 'telephones,' and perhaps the 

(continued on following page) 
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type of language was included in the Communications Act, as enacted in 
1934, and remains in the Act. 


Accordingly, the words "instrumentalities, facilities, apparatus, 
and services" for the "receipt, forwarding and delivery of communica- 
tions” were intended to refer to common carriers, not broadcast 
appendages. This is true of the identical language in both Section 3 (a) 
and (b) relating to common carriage by wire and radio, respectively. Of 
course, under the Communications Act, "broadcasting and common car- 
rier services are mutually exclusive classifications."** Petitioner can- 
not properly rely upon language relating to common carriage to establish 
that antenna systems are instrumentalities of broadcasting. 


Petitioner has offered an invalid and inconsistent argument seeking 
to convert community antenna systems into instrumentalities or adjuncts 
of broadcasting, based on a so-called "unitary transmission process" 
enveloping both the broadcaster and the antenna operator (Br. 10, 26).2° 
Since petitioner must recognize that the dissemination of radio signals 


ee 

23 (continued from preceding page) 
word ‘services’ is in itself sufficient to connote ‘receipt, forwarding, and delivery 
of messages,’ etc. It seems preferable, however, that matters of such importance 
should not be left to the necessity for construction, but should be as definitely 
stated in the bill as they are now jn the [Interstate Commerce] Act." 


24 Subscription Television, supra, at 16 Pike & Fischer RR 1519. 


25 So far as can be found, the sole basis for this term, "unitary transmission 
process," is that it is used in the student Note, State Control of Radio and Tele- 
vision, 73 Harv. L. Rev. 386, at 388, cited by petitioner (Br. 26 n. 16) as part of the 
statement in the Note that “the relaying is part of a unitary transmission process." 
The student's citation for this proposition is to 47 U.S.C. Section 153 (0) which de- 
fines "broadcasting" as meaning "dissemination of radio communications intended 
to be received by the public, directly or by the intermediary of relay stations." 
(Emphasis added) Consequently, it would appear that the student writer of the 
Note, as well as petitioner, attempts to equate community antenna system 
the words "relay stations" in this definition. Thie conclusion not only shows a mis- 
conception of the nature of community antenna systems but also is contrary to the 
definition of "station" contained in 47 U.S.C. Section 153 (k), which was apparently 
overlooked both by the student and petitioner. A "station" is there defined to mean 
a "station equipped to engage in radio communication or radio transmission of 
energy." It would seem obvious that a community antenna system, which operates 
only by wire, is not "equipped to engage in. . . radio transmission of energy.” 
(Emphasis added). 
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with the intent that they be received by the public is a prerequisite to 
"broadcasting," under the Act's definition, petitioner would seek to 
create out of whole cloth a privity between the broadcaster and the 
antenna operator, so that there may be the required intent on the part of 
the broadcaster that the signals broadcast would be received by the 

| 


community antenna for its subscribers. 


However, petitioner negates its own argument by aieattg | that 
antenna systems are "intercepting off- the-air fruits of the creativity of 
others without paying therefor" (Br. 15). Petitioner's allegation demon- 
strates the lack of the necessary privity between the broadcaster and 
the antenna operator. In other words, from petitioner's own allegations, 
it would appear clear that the broadcaster has no intention one way or 
the other with respect to the reception of his signals by the community 
antenna or by members of the public via the antenna. Moreover, if 
petitioner achieves the relief sought below, and community antennas are 
prevented from receiving certain distant broadcasts merely because the 
local station is broadcasting the same programs, then there would be a 
negation of the distant broadcaster's alleged intent to disseminate via 


the antenna, Thus, petitioner's own views of its rights effectively 


destroy its "unitary transmission" hypothesis. 


Surely, the operations of an antenna system negate any intent to 
disseminate radio signals to the public. A community antenna system 
provides a cable or wire connection from its well-located antennas to 
those subscribers who agree to pay for its antenna service. CATV and 
TV Repeater Services, supra, Rev. Rul Rev. Rul. 62-126, supra. Accordingly, 
aside from the fact that an antenna system is not a broadcaster! within 
the meaning of the Communications Act because it is not a radio station 
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as therein defined, there is also lacking the intent to serve an unlimited 


number of receivers, which is a prerequisite to broadcasting.”° 


There is judicial authority in contradiction of petitioner's argu- 
ment that community antennas, in conjunction with broadcasting stations, 
form a “unitary transmission process," which then leads to petitioner's 
fallacious conclusion that the antennas are instrumentalities or adjuncts 
of broadcasting. The United States Court of Appeals for the Third Cir- 


cuit has held that the service of community antennas: 


"{I]s supplied as an aid in reception only. The wire 
and equipment have nothing to do with the origin of 
the electronic signal which occurs at a television 
station many miles away and wholly separate from 
the service supplied by the community television 
antenna company.” (Pahoulis v. United States, 3d 
Cir., 242 F.2d 345, 347 (1957) ). 


In the words of the United States Court of Appeals for the Fourth Circuit, 
a community antenna is "a mere adjunct of the television receiving sets 
with which it was connected.” Lilly v. United States, 4th Cir., 238 F.2d 
584, 587 (1956). Petitioner apparently seeks to disparage and overcome 
the foregoing holdings (without specifically citing them) by referring to 


— 


a6 Under the statutory definition, " 'Broadcasting' means the dissemination by 
radio communications intended to be received by the public, directly or by the 
intermediary of relay stations." (Emphasis added) (Section 3 (0), 47 U.S.C. 153 (0)). 
Webster's New International Dictionary, 2d Edition Unabridged, defines broadcast- 
ing as contemplating dissemination to "an unlimited number of receiving stations." 
In Television Translator Stations, F.C.C. Docket No. 11611, 13 Pike & Fischer RR 
1561, 1564 (1956), the Commission stated that: 
"But community antennas do not provide a broadcast service available 

to the public at large. Their service is limited to subscribers who 

must pay a fee and often is not available at a fee for those members of 

the community in outlying areas." 


See also Telemusic Co., F.C.C. Docket No. 12318, 19 Pike & Fischer RR 35 (1959), 
which involved special receiving equipment furnished to a limited group of sub- 
scribers, and which facts were consequently held to negate any intent for public 
distribution. 
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the "master antenna theory,” advanced by antenna systems, as a "myth" 
which "has received some judicial credence" (Br. 24). The weakness of 
petitioner's position is apparent from his collection of inapposite 
authorities whose only ascertainable common denominator appears to be 
holdings possibly adverse to antenna systems in matters not related to 
the questions before this Court.2” 


As briefed above, the plain meaning of the Communications Act, its 
legislative history, judicial authority, and petitioner's own arguments 
all militate against petitioner's labored argument that community an- 
tennas are within the Commission's jurisdiction over "instrumentalities" 
of broadcasting. | 


Finally, Petitioner urges that the Commission has either "plenary" 
power over antenna systems (Br. 11) or authority to regulate them be- 
cause they "affect" broadcasting (Br. 23, 27-30). Itis difficult to 
separate these concepts or discern any material differences between them. 


When confronted with the plenary-power argument regarding an- 
tenna systems predicated upon substantially the same provisions of the 


Act as cited by petitioner on pages 13 and 14 of its brief, the Commission 
held: 


27 etitioner cites two cases, not involving community antennas (Buck v. Jewell- 
LaSalle, Br. 25, and Society of European Stage Authors and Composers, Br. 26), 
wherein the question was whether the rendition of copyrighted musical compositions 
by hotels constituted "public performance for profit" under the Copyright Act with a 
consequent infringement of copyrighted music. Petitioner also cites a'case involv- 
ing a question of unfair competition under the common law between a broadcaster 
and a community antenna operator (Cable Vision, Br. 24), wherein the ‘only state- 
ments which might be considered pertinent to the questions before this Court are 
adverse to petitioner's position. Reference is made, in this case, to the Commis- 
sion's legislative proposals seeking to acquire jurisdiction over community an- 
tennas and to the currently existing nonjurisdictional status of community antennas 
vis-a-vis the Commission. The degree of difference, if any, between a community 
antenna and "a true master antenna on apartment houses" (Br. 24) (which difference 
petitioner labors so hard, but in vain, to create) is immaterial to the questions be- 
fore this Court. Community antennas and apartment antennas both perform a recep- 
tion function not a broadcasting function. Both supply a workable wire connection to 
a master antenna by which a number of individuals or subscribers receive television 
signals which are available at the antenna site, whether on top of the apartment 
house or on top of a hill near the community. 
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"[W]e do not believe we have ‘plenary power' to 

regulate any and all enterprises which happen to 

be connected with one of the many aspects of 

communications." (CATV and TV Repeater Serv- 

ices, supra at 26 F.C.C. 429, 18 Pike & Fischer 

RR 1600). 
To hold otherwise would be to say that the Communications Act is a 
legislative blank check drawn by Congress to the order of the Commis- 
sion, authorizing regulation of broadcasting and any communications 
enterprise or device affecting it. Indeed, under this blank-check theory 
the Commission would have direct regulatory authority over broadcast- 
ing networks, newspapers, theaters, and electronics manufacturers, 
among others. Of course, the Commission does not have such unlimited 
authority. "The powers of the Commission were defined, and definition 
is limitation.”78 

According to petitioner, adverse effects upon broadcasting and 

frustration of the Commission's allocation plan for television channels 
flow from antenna system operations. (Br. 27-28). Thus, petitioner 
argues, it follows that the Commission has regulatory jurisdiction over 
antenna systems. An analogous situation was the UHF television prob- 
lem culminating in the recent all-channel television receiver legislation. 
According to the Committee Report, there was frustration of the Com- 
mission's television allocation plan, which contemplated about 1500 UHF 
stations, but resulted in only seven percent of the potential UHF assign- 
ments being used. H.R. Rep. No. 1559, 87th Cong., 2d Sess. (1962); Pike 
& Fischer RR Current Service p. 10:481. As noted above in this brief, 


Congress added a new subsection 303 (s) to solve this problem.” 


———————— 
oi Federal Radio Commission v. Nelson Brothers Co., 289 U.S. 266, 276 (1933). 


29 Significantly, Section 303 is the one most extensively quoted by petitioner in 
support of its plenary-power theory (Br. 13-14). 
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However, the all-channel legislation was unnecessary, according 


to petitioner's theories regarding the Commission's "plenary" powers 
and its jurisdiction over the causes of adverse effects on its television 
allocation plan, It goes without saying that television receivers are 
basic to broadcasting and their nature, efficiency, and adaptability mani- 
festly affect the regulation thereof. | 


The above-cited House Report concluded as follows: 


"The Congress and the Commission have sought a 

solution to the difficult television allocation prob- 

lem which has existed since 1953. Practically all 

segments of the broadcasting industry, the Com- 

mission, and all others who have studied this prob- 

lem most intensely, now agree that this legislation 

is the only practical way of obtaining the benefits 

of an all-82-channel television system." (Pike & 

Fischer RR Current Service p. 10:487). 
It is an undue strain of credulity to argue that the.Congress, the Commis- 
sion and the broadcasting industry wasted their time seeking the solution 
to the UHF problem when that solution was ever present in the form of 
the Commission's "plenary" powers. Petitioner might just as well have 
argued that the Commission under its "plenary" power could prohibit, in 
any given small station market, the use of television receivers which are 
capable of receiving channels other than the channel on which the local 


station operates. 


For the reasons briefed above, community antenna systems are 
not subject to the Commission's regulatory jurisdiction relating to 
broadcasting under Titles I and III of the Communications Act. | 


26 


Iv 


INTERVENOR'S ANTENNA SYSTEMS ARE NOT COMMON CARRIERS 
UNDER TITLE I] OF THE COMMUNICATIONS ACT 

The instant case represents the third time that the Commission 
has held that community television antenna systems are not communica- 
tions common carriers.°° The Commission has stressed on each occa- 
sion that the choice of the nature of the intelligence to be transmitted is 
under the control of the antenna system, not the subscriber, and that, 
accordingly, the system is not a common carrier under traditional and 
ordinary concepts. Petitioner alleges error, principally, on two grounds. 
First, it is argued that the explanation in the legislative history, under- 
lying the definition of common carrier, as excluding any person if nota 
common carrier in "the ordinary sense of the term" was intended merely 
to exclude press associations (Br. 34-35). Second, petitioner contends 
that whether the choice of the commodity to be transmitted or carried is 
under the control of the alleged carrier or the subscriber is not the 
proper test of common carriage (Br. 35, 42). Petitioner is wrong on 
both arguments. 


The statement in the legislative history that one must be a common 
carrier "in the ordinary sense of the term" is merely declaratory of the 
well-known principle of statutory construction that no "statute is to be 


construed as altering the common law further than its words import."*+ 


En 


80 The prior cases are Frontier Broadcasting Co., supra, and CATV and TV 
Repeater Services, supra. Section 3(h) defines "common carrier," 47 U.S.C. 153(h). 


31 3 sutherland, Statutory Construction § 6201 (3d Ed. 1943). This same authority 
contains the following on pp. 164-165: 


"This rule of statutory interpretation has received wide adoption, and is 
employed where there is reasonable doubt whether the change in the 
common law alleged to have been created by the statute was intended to 
apply to a particular situation or circumstance. If a change in the com- 
mon law is to be effectuated, the legislative intent to do so must be 
clearly and plainly expressed." 
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"Although the common law broadly classified common carrier from the 
nature of the service as either common carrier of goods or common 
carrier of passengers, the status has been extended by legislation to in- 
clude common carriers of intelligence by wire or wireless." 4 Williston 
Contracts, §1072 (Rev. Ed. 1936). Accordingly, with or without the 
legislative history that petitioner expounds, the result is the same. 
Congress did not intend to classify persons as communications common 
carriers other than those whose operations meet strict traditional tests. 
It is clear, as will be explained in detail later, that communications 
services do not constitute common carriage in the ordinary sense merely 
because of superficial resemblances with services provided by communi- 


cations common carriers, 


The traditional or ordinary concept of common carriage contem- 
plates a relationship, personal or contractual, between the shipper and 
consignee of goods or the sender and recipient of intelligence. 32 In addi- 
tion there is a relationship between one or both of the foregoing and the 


carrier, 


| 
Of critical importance to the question of whether a transaction 


constitutes common carriage is the source of discretion as to the nature 
of the subject matter carried and its destination. Traditionally, either 
the originating or destinating party exercises discretion as to the nature 
of the commodity or intelligence to be carried, and the origin or destina- 
tion of the carriage, as the case may be. The carrier does not exercise 
such discretion. This is exemplified by Moore v. N. ¥. Cotton Exchange, 
270 U.S. 593 (1926). The question in that case was whether there was 
distribution of stock quotation intelligence by means of con carriage, 


2 of course, there can also be a shipment of goods or transmission of intelli- 
gence by means of a common carrier between two locations of the same customer. 
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in which case the stock exchange could exercise its discretion not to 
transmit with impunity, or on the other hand, whether there was an un- 
lawful conspiracy between the stock exchange and the telegraph company 
to deny stock quotations to a brokerage organization. The Court found 
the stock exchange to be the source of the discretion. The stock ex- 
change selected or approved the recipients of the intelligence and chose 
the nature of such intelligence. The telegraph company was the minis- 
terial agency through which the stock exchange's discretion was per- 


formed. Accordingly, there was common carriage. The Court stated: 


"(T]he exchange . . . collects the quotations and 
delivers them to the telegraph company for dis- 
tribution to . . . approved persons. The real 
distributor is the exchange; the telegraph com- 
pany is an agency through which the distribution 
is made, In effect, the exchange hands over the 
quotations, as it might any other message, to the 
telegraph company for transmission, charges to 
be collected from the receivers. The payment which 
the telegraph company makes to the exchange is 
for the privilege of having the business. It does 
not alter the character of the service rendered. 


"In furnishing the quotations to one and refusing 
to furnish them to another, the exchange is but 
exercising the ordinary right of a private vendor 
of news or other property. As a common carrier 
of messages for hire, the telegraph company, of 
course, is bound to carry for all alike. But it 
cannot be required — indeed it is not permitted — 
to deliver messages to others than those desig- 
nated by the sender.” (270 U.S. at 604-605) 


Continuing, the Court quoted from another decision involving a like ques- 
tion and containing the following: " ‘The information delivered to the 


. . [telegraph company ] for transmission is a communication which the 


stock exchange wishes to transmit to the persons it designates and to no 
one else.'" (Id. at 606). The foregoing makes it clear that a common 
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carrier cannot be the source of the discretion as to the nature and 


destination of the intelligence. 


The ordinary characteristics of common carriage are not present 
in the community antenna operation. The antenna system's subscribers 
are not senders exercising discretion in initiating a carriage, but are 
passive recipients of those signals which are receivable on the com- 
munity antenna system. A complete negation of common carrier status 
flows from the fact that the source of discretion as to the nature of the 
intelligence received is the community antenna. There may be signals 
from other stations available at the antenna site which the community 
antenna does not receive. The subscriber may not require the antenna 
system to receive such other signals and the system does not hold itself 
out to perform in such manner. Consequently, the subscriber cannot, 
and has no right to, specify the particular intelligence to be made avail- 
able at his receiver by the antenna operator. Of course, the antenna 
system attempts to give the subscribers those channels which they 
desire, as a matter of sound business practice. But the subscriber does 
not exercise discretion consistent with that of a customer of a common 
carrier. The subscriber's ability to turn the dial of his television re- 
ceiver and choose his channel has no bearing on the foregoing require- 
ment of discretion. "By so turning the dial the customer has no A 
according to the Commission's Order in the instant case, "communicated 
or transmitted intelligence of his own design or choosing." (R. 12, Case 
No. 17,038). | 


A conspicuously absent indicia of common carriage in the antenna 
operation is the lack of an originator or sender of intelligence exercising 
the traditional discretion of selecting the recipient of chosen intelligence. 
Other absent characteristics of common carriage are the lack of a 
relationship between the broadcasting station originating the intelligence, 
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on the one hand, and either the antenna system or its subscribers on 
the other hand. The originating broadcaster does not pay the antenna 
operator to transmit the proadcast intelligence, as is the usual prac- 
tice of the sender of a message by common carriers. As pointed out 


by petitioner, the antenna operator does not pay the originating broad- 


caster (Br. 15, 29) as was the situation in the Moore case (briefed 


above), wherein the common carrier compensated the sender and in 
turn collected from the recipients. The antenna system subscribers 
do not pay the originating broadcaster for the intelligence. In fact, 
they occupy no different position with respect to the originating broad- 
caster than do those persons receiving television programs directly 


with their own antennas. 


Petitioner finds it "difficult to distinguish intervenor's service" 
(Br. 40) from certain enumerated communications common carrier 
services. However, petitioner has supplied perfect examples of com- 
munications common carriage (Br. 39-41) which may be used to illus- 
trate the above-described characteristics of such carriage and to 
contrast them with community antenna operation. Petitioner cites 
A.T.& T. Tariff F.C.C. No. 216 as typical of an offering by a common 
carrier of television program transmission service applicable to tele- 
vision signals originated by broadcasting networks and transmitted to 
broadcasting stations throughout the country. This type of service 
usually involves a broadcasting network as the source of the intelli- 
gence and its delivery by the carrier to affiliated stations, with a con- 
tractual or other relationship between the sender network and the 
recipient station. The content of the intelligence transmitted is usually 
determined by the sender, although it conceivably may be chosen by the 
recipient, but never by the carrier, as indeed petitioner agrees (Br. 40). 
There is present the traditional indicia of communications common 
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carriage, a sender-recipient relationship with one of these parties 
being the source of discretion as to the nature and destination of the 
intelligence transmitted. The discretionary source is not the agency 
performing the carriage.°% 


Petitioner's enumerated instances of common carriage do not 


not support the argument on page 42 of its brief that the "Commission 
has established one set of standards for determining whether CATV 


a 


38 Petitioner refers to another communications common carrier rendering a 
program transmission service, the Carter Mountain Transmission Corporation 
(Br. 39). Tariff F.C.C. No. 1 of this carrier (Original Page 9) contains gubstan- 
tially the same provision as does A.T.& T. Tariff F.C.C. No. 216 which reads, in 
part, as follows: 


"The customer is responsible for making all arrangements with sta- 
tions, networks, or other parties for the necessary authorizations for 
the off-the-air pickup and use for rebroadcasting of television program 
material ... ." (4th Rev. Page 26 of Tariff 216) 


The foregoing is an indicia of the sender-receiver relationship contemplated by the 
carrier's offering. The above-mentioned Carter Mountain tariff also contains the 
following provision: 


"Signals of television broadcast stations designated by the subscribers 
of sufficient intensity for retransmission over the facilities of the car- 
rier, will be received off-the-air at the transmitter locations and will 
be transmitted to the receiver installed, operated and owned by the | 
carrier and located at the points designated by the subscriber." 
(Original Page 7 of Tariff 1) 

| 


This provision clearly indicates that the repository of the vital discretion is the 
subscriber, not the carrier. The subscriber chooses the intelligence to be trans- 
mitted and the destination points. Finally, the operations of common carriers 
providing one-way signalling service, cited by petitioner on pages 40-41 of its brief, 
meet the traditional or ordinary concepts of common carriage which are absent in 
the operations of intervenor's antenna system. Assuming the correctness of peti- 
tioner's undocumented description of this particular type of common carrier serv- 
ice, the description discloses the ordinary sender-recipient relationship, with the 
carrier as the mere conduit. Petitioner seeks to attach significance to the portion 
of its description of this service indicating the transmission of messages in abbre- 
viated form or through a paging arrangement (Br. 41). The form of the jintelligence 
transmitted does not detract from the carriage. The ordinary telegram is not re- 
ceived in the narrative form one usually writes. Common carriers often transmit 
signals for their customers from one computer to another in a form not readily 
understood by humans, but there is still transmission of communications 
"intelligence." 
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systems are common carriers and quite a different set of standards in 
determining the common carrier status of other similar or nearly 


identical conveyors of communications for hire."°4 


Petitioner's erro- 
neous belief that A. T.& T.'s program transmission service is "similar 
or nearly identical” with Intervenor's antenna reception service (for 
purposes of equating A. T. & T.'s common carrier status to Intervenor) 
prings to mind decisions of this Court explaining that the common car- 
rier status of a street car cannot be attributed to an elevator merely 


because both carry passengers.” 


The state jurisdictions have consistently held that community an- 
tenna television systems are not public utilities. No state, to our knowl- 
edge, is regulating them as public utilities or common carriers. Peti- 
tioner is in error in citing Wyoming as a jurisdiction regulating the 
systems (Br. 25). Petitioner cites Community Television Systems of 
Wyoming, 17 Pike & Fischer RR 2131 (1958) for this point. However, 
the very next case reported under the same name at 17 RR 2135, indi- 
cates that the Wyoming Public Service Commission's assertion of 
authority was reversed some four months later by the Wyoming District 
Court which held that antenna systems are not public utilities. There 
have been administrative or court opinions holding that antenna systems 
are not common carriers or public utilities in the States of Arizona, 


34 The F.C.C. is not the only regulatory agency recognizing that telephone com- 
panies carrying program signals for community antennas are common carriers, 
while the antennas are not so classified. See Re New York Telephone Co., N. Y. 
Pub. Serv. Comm., 34 PUR 3d 115 (1960). 


35 southern Ry Co. v. Taylor, 87 App. D.C. 21, 16 F.2d 517 (1926), cert. den. 
273 U.S. 767; Woodward & Lothrop v. Lineberry, 60 App. D.C. 164, 50 F.2d 314, 
cert. den. 284 U.S. 648 (1931). These cases hold that an elevator is not a com- 
mon carrier because the operator controls the carriage and may arbitrarily close 
the door, refuse service to some and carry only those whom he pleases. The 
analogy with the antenna operator is precise, and he, likewise, is not a common 
carrier. 
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California, Utah and Washington, in addition to Wyoming. = Several 
states, including Colorado, New Mexico and Wisconsin have declined to 
regulate antenna systems on alternative grounds, although Wisconsin, 
for example, expressed "considerable doubt" whether the systems came 
within the public utility regulatory statutes of that state.2” Federal 
courts and administrative agencies, in addition to the Communications 
Commission, have held that antenna systems are not communications 


common carriers or related enterprises.°° 


It is clear that community antennas are not common carriers 
under ordinary and traditional concepts. This is the unanimous view 


of all jurisdictions which have considered the question and reported 


their conclusions. 


—_— er 


a Community Television Systems of Wyoming, Wyo. Dist. Ct., 17 Pike & Fischer 
RR 2135 (1958); Television Transmission, Inc. v. Calif. P.U.C., Calif. Supreme Ct., 
301 P.2d 862, 14 Pike & Fischer RR 2033 (1956); Opinion of the Attorney General of 
Utah, 14 Pike & Fischer RR 2063 (1956); Opinion of the Attorney General of Ari- 
zona, 12 Pike & Fischer RR 2094 (1955); Opinion of the Attorney General of Wash- " 
ington, 14 Pike & Fischer RR 2059 (1954). 


37 Application of Bennett, Wisc. Public Service Commission, 7 Pike & Fischer 
RR 2054 (1951); Opinion of Attorney General of Colorado, mentioned at 6 PUR 3d 
129 (1954); Opinion of Attorney General of New Mexico, No. 5942, April 19, 1954. 


oS Pahoulis v. United States, 3d Cir., 242 F.2d 345 (1957); Lilly v. United States, 
4th Cir., 238 F.2d 584, 588 (1956): "A stock ticker furnishes a communications 
service like a telephone or telegraph m ~ «|. . But 


Int. Rev. Serv., 23 P 
20 Pike & Fischer RR 
2029 (1960). 
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Vv 


PETITIONER'S CONTENTION REGARDING THE COMMISSION'S 
DISMISSAL OF THE COMPLAINT WITHOUT FORWARDING ITTO 
INTERVENOR IS WITHOUT MERIT. 


A. This Question Is Not Properly Before The Court. 


Petitioner did not seek reconsideration of the Commission's Order 
of March 23, 1962, dismissing the complaint for failure to state a cause 
of action within the jurisdiction of the Commission. Thus, petitioner did 
not afford the Commission an opportunity to pass upon the question of 
whether it was obligated, as a matter of law, to forward the complaint to 
intervenor. Accordingly, petitioner has failed to satisfy the requirements 
prerequisite to judicial review under Section 405 of the Communications 
Act as follows: 

"The filing of a petition for rehearing shall not be 
a condition precedent to judicial review... except 
where the party seeking such review .. . relies on 
questions of fact or law upon which the Commission 
. , . has been afforded no opportunity to pass." 
(47 U.S.C. 405). 

Petitioner has failed to satisfy the condition precedent to judicial 
review of the question of forwarding the complaint. O'Neill Broadcasting 
Company v. United States, 100 U.S. App. D.C. 247, 241 F.2d 433 (1956). 
Accordingly, it is submitted that the Court should decline to review this 


question for lack of jurisdiction, °° However, without detracting from 


this position, intervenor will assume arguendo that this question is 
properly before the Court in order to demonstrate that the Commission's 
order of dismissal was lawful. 


39 This lack of jurisdiction, which could be noted by the Court on its own motion, 
is not ameliorated by the fact that all of the parties stipulated that the question of 
forwarding the complaint was presented for review. 
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B. The Commission Properly Dismissed The Complaint Without 
Forwarding It ToIntervenor, 
Petitioner argues that the Commission violated the mandate of 
Section 208 of the Communications Act by not serving the complaint and 
abused its discretion under that Section by failing to investigate the 
matter (Br. 46). : 


Section 208 of the Communications Act*° provides that a complaint 
against "any common carrier subject to this Act," filed with the Com- 
mission, "shall be forwarded by the Commission to such common car- 
rier." The plain meaning of the statute clearly requires a jurisdictionally- 
subject common carrier as a prerequisite to the mandate that the Com- 
mission forward the complaint. Petitioner would construe Section 208 as 
placing a meaningless duty upon the Commission. Not only is petitioner's 
argument contrary to the plain meaning of the statute, but also to Sires 
and administrative precedent. 

Section 208 of the Communications Act was derived Sal 
verbatim from Section 13 (1) and (2) of the Interstate Commerce Act.*! 
The Interstate Commerce Commission has held under the corresponding 


sections of its Act that it need not entertain a complaing regarding a 
| 


matter over which it has no jurisdiction. Hild v. Chicago, N. S. & M.R. 
Co., 150 L.C.C. 367 (1929). The Supreme Court has construed the above- 
mentioned sections of the Interstate Commerce Act as leaving no alter- 
native to the Commission but to investigate the complaint, "if it! ‘presents 
matter within the purview of the act and the powers granted to the Com- 
mission." Interstate Commerce Commission v. Baird, 194 U.S. 25, 39 


40 | AT US.C. 208. 


1 49 U.S.C. Section 13 (1)(2). H.R. Rep. No. 1850, 73d Cong., p. 6; S. 'Rep. No. 
781, 73d Cong., p. 4. In the Communications Act, "ft]he attempt has been made to 
preserve the value of court and Commission interpretation" of the Interstate Com- 
merce Act. H.R. Rep. No. 1850, supra, at p. 4. 
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(1904). Accordingly, the Communications Commission's dismissal of 
the complaint without forwarding and investigating it is in conformity 
with Court and Commission interpretation of the statutory provisions 
from which Section 208 was derived. 


An argument analogous to that of petitioner was made under Sec- 
tions 203 and 204 of the Communications Act (47 U.S.C. 203, 204) and 
was rejected by both the Commission and this Court. In the Matter of 


Press Wireless, Inc., 25 F.C.C. 1466 (1958); affirmed, Press Wireless, 
Inc, v. Federal Communications Commission, 105 U.S. App. D.C. 861, 
264 F.2d 372 (1959). In that case, Press Wireless argued that the Com- 
mission had erred in rejecting a tariff, duly and timely filed, on the 
grounds that the service proposed was not within the scope of that car- 
rier’s license authority. Press Wireless contended that the Commission 
was obligated by the Communications Act to investigate the lawfulness 
of the tariff by means of a hearing because, among other reasons, Sec- 
tion 203 (d) permitted tariff rejection only for lack of lawful notice of 
its effective date (Brief of Press Wireless before this Court in Case 
No, 14,536, September 15, 1958, pages 11-12). 


The Commission disposed of this argument as follows: 


'twe think that the provisions of Section 203 of the 
Communications Act, governing the filing of tariffs, 
presuppose that a tariff tendered for filing relates 
to Communications subject to the Act which a car- 
rier may legally handle. To reason otherwise 
would mean that the provisions of Sections 201 
through 205 would apply to a tariff offering service 
in violation of the Act so that we would be duty- 
pound, for example, to scrutinize such a tariff to 
see if its charges were just and reasonable under 
Section 201, and if doubt existed as to their just- 
ness and reasonableness, follow the procedure set 
out in Section 204 with respect to hearing and sus- 
pension. This would be an absurd result in the 
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case of a tariff offering a service which was pro- 
scribed in its entirety under the act no matter 
how lawful the charges might otherwise be. We_ 
do not construe the law to place such a meaning- 
less duty on us. If the service cannot be ren- 
dered no matter how just and reasonable the 
charges for it might be, there is no point in con- 
sidering the application of Section 201 to the 
charges." (at 25 F.C.C. 1472. Emphasis added). 


This Court, by per curiam opinion, affirmed the Commission's decision. 


Following the above-quoted reasoning, it is evident that Section 
208 presupposes a complaint stating a cause of action within the jurisdic- 
tion of the Commission before it is obligated to forward and investigate 
the complaint. Forwarding a complaint to a non-jurisdictional entity 
would be as meaningless a duty as investigating the reasonableness of a 
tariff offering a service that a carrier could not lawfully provide, Con- 
gress had not imposed inflexible, meaningless and time- wasting proce- 
dures upon the Commission such as petitioner seeks to read into Section 
208. 4” ‘It is clear that the Commission properly dismissed the complaint. 


"past practic: 

the Frontier 

mission holding that antenna systems we: 

sion made it clear that its transmittal 

(quotations used by Commission) fil 

regarded differently than the custo 

case supra at 16 Pike & Fischer RR 1006). There is a 
the Frontier case and the instant one. 
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CONCLUSION 


For the foregoing reasons, the Commission's orders should be 


affirmed. 
Respectfully submitted, 
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Communications Act of 1934, as amended (sections in addition to those 
included in the appendix to petitioner's brief): 


Section 3 (47 U.S.C. 153). 


For the purposes of this Act, unless the context 
otherwise requires — 


* * * * * 


(x) "Radio station” or "station" means a station 
equipped to engage in radio communication or radio 
transmission of energy. 


Section 303 (47 U.S.C. 303). : 


Except as otherwise provided in this Act, the Commis- 
sion from time to time, as public convenience, interest or’ 
necessity requires, shall — 


* * * * * 


(s) Have authority to require that apparatus designed 
to receive television pictures broadcast simultaneously — 
with sound be capable of adequately receiving all frequencies 
allocated by the Commission to television broadcasting when 
such apparatus is shipped in interstate commerce, or is im- 
ported from any foreign country into the United States, for 
sale or resale to the public. 
Section 325 (a) (47 U.S.C. 325a). 

No person within the jurisdiction of the United States | 
shall knowingly utter or transmit, or cause to be uttered or 
transmitted, any false or fraudulent signal of distress, or 
communication relating thereto, nor shall any broadcasting 
station rebroadcast the program or any part thereof of 
another broadcasting station without the express authority 
of the originating station. 


Section 405 (47 U.S.C. 405). 


After a decision, order, or requirement has been made 
by the Commission in any proceeding, and party thereto, or 
any other person aggrieved or whose interests are adversely 
affected thereby, may petition for rehearing; and it shall be 
lawful for the Commission, in its discretion, to grant such a 
rehearing if sufficient reason therefor be made to appear. 
Petitions for rehearing must be filed within thirty days from 
the date upon which public notice is given of any decision, 
order, or requirement complained of. No such applications 
shall excuse any person from complying with or obeying any 
decision, order, or requirement of the Commission, or oper- 
ate in any manner to stay or postpone the enforcement thereof, 
without the special order of the Commission. The filing of a 
petition for rehearing shall not be a condition precedent to 
judicial review of any such decision, order, or requirement, 
except where the party seeking such review (1) was not a 
party to the proceedings resulting in such decision, order, 
or requirement, or (2) relies on questions of fact or law upon 
which the Commission has been afforded no opportunity to 
pass, Rehearing shall be governed by such general rules as 
the Commission may establish, except that no evidence other 
than newly discovered evidence, evidence which has become 
available only since the original taking of evidence, or evi- 
dence which the Commission believes should have been taken 
in the original proceeding shall be taken on any rehearing. 
The time within which a petition for review must be filed in 
a proceeding to which section 402 (a) of this title applies, or 
within which an appeal must be taken under section 402 (b) 
of this title, shall be computed from the date upon which 
public notice is given of orders disposing of all petitions for 
rehearing filed in any case, but any decision, order, or 
requirement made after such rehearing reversing, changing, 
or modifying the original order shall be subject to the same 
provisions with respect to rehearing as an original order. 


Interstate Commerce Act: 


Section 13 (49 U.S.C. 13). 
Complaints to and investigations by Commission 


(1) Any person, firm, corporation, company, or asso- 
ciation, or any mercantile, agricultural, or manufacturing | 
society or other organization, or any body politic or municipal 
organization, or any common carrier complaining of anything 
done or omitted to be done by any common carrier subject to 
the provisions of this chapter in contravention of the provi- 
sions thereof, may apply to said Commission by petition, | 
which shall briefly state the facts; whereupon a statement of 
the complaint thus made shall be forwarded by the Commis- 
sion to such common carrier, who shall be called upon to | 
satisfy the complaint, or to answer the same in writing, | 
within a reasonable time, to be specified by the Commission. 
If such common carrier within the time specified shall make 
reparation for the injury alleged to have been done, the com- 
mon carrier shall be relieved of liability to the complainant 
only for the particular violation of law thus complained of. | If 
such carrier or carriers shall not satisfy the complaint 
within the time specified, or there shall appear to be any | 
reasonable ground for investigating said complaint, it shall be 
the duty of the Commission to investigate the matters com- 
plained of in such manner and by such means as it shall deem 
proper. | 

(2) [Relates to complaints by State commissions and . 
contains language similar to (1)]. 
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COUNTERSTATEMENT OF THE CASE 


National Community Television Association, Inc. (hereinafter refer- 


red to occasionally as NCTA) for purposes of brevity, concurs in and 


adopts hereby the counter-statement of the Case contained in the Brief for 
Intervenor, Fortnightly Corporation. In addition, NCTA will describe its 
interest and the stake of its members in this proceeding. 


NCTA is a non-profit national trade or industry association with offi- 
cers in the Transportation Building, Washington, D.C. Its membership 
consists of persons or organizations operating community antenna televi- 
sion (henceforth called CATV) systems or engaged in manufacturing or 
supplying community antenna components or related equipment. Its cur- 
rent membership includes approximately 520 system owners and 30 manu- 
facturers and suppliers. NCTA which is the only national industry organ- 
ization to represent the interests of the CATV industry and the public which 
it serves is affiliated with 17 regional and state community television as- 
sociations, each of which is represented on the Board of Directors of the 
National Association. The combined membership serves an estimated 90% 
of the total owners of television receivers in the United States who are sub- 
scribers to CATV services. 


Industry statistics also indicate that CATV systems serve approxi- 
mately 790,000 homes, or one out of every 60 television homes in the coun- 
try. NCTA from time to time undertakes to represent the CATV industry 
and the television viewers dependent upon it in industry and government 
proceedings of significance to CATV. In this connection NCTA has ap- 
peared before the Federal Communications Commission (hereinafter re- 
ferred to as the Commission) and before the Courts on several occasions 
and has presented testimony and other evidence to interested congres- 
sional committees. 


The benefits of CATV systems, their definition, the early history of 
these systems and their problems have never been so clearly outlined and 
defined as in the address given by the Honorable Oren Harris, Chairman 
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of the Committee on Interstate and Foreign Commerce of the House of 
Representatives, on June 19, 1962. This speech was inserted in the pro- 
ceedings of the United States Senate and printed in the Congressional Rec- 
ord of June 20, 1962. It is made a part hereof for the purpose of defining 
CATV systems, describing their operation, their contributions 'to the pub- 
lic welfare and the problems they have encountered. For this purpose, 
Chairman Harris' words therein are adopted as part of NCTA's counter - 
statement of the Case. (See Appendix hereto for the text of Chairman 
Harris' remarks, as introduced into the Congressional Record by Senator 
Everett Durksen). | 
It may be helpful for the Court to understand the actual functions of 
a community antenna system in connection with the consideration of the 
specific arguments made by Petitioner. Community antennas provide a 
television antenna service for a community or such part thereof as may 
have a requirement therefor. Such systems are functionally and tech- 
nically analogous to master television antenna systems commonly found 
in large multiple residence buildings such as apartment houses, or for 
that matter to private individual antennas often found in fringe reception 
areas which utilize power amplifiers to increase the strength of the broad- 
cast carrier signals to a level sufficient to permit them to pass the length 
of the antenna lead to the television receiver and produce acceptable pic- 
tures for viewing. Signals received at a television receiver by means of 
a community antenna will not produce a better quality picture at the home 
receiver on the subscriber's premises than could be produced on the same 
receiver if located at the master antenna site. Thus the function and pur- 
pose of a community television antenna is to provide or make available 
to television receiver owners having a need therefor a connection to a 
master antenna which is capable of receiving the signals broadcast by 
licensed television broadcasting stations. Charges are never related to 
the programs viewed or to the amount of time a subscriber may operate 
his receiving set. After an initial connection charge, a monthly charge 


which is a fixed amount or "flat charge" is applicable for each customer 
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from month to month without regard to the name, length, quantity or qual- 


ity of the programs viewed and whether or not the receiver is operated 
during the month. CATV system operators are not purveyors of programs 
nor is their function that of securing and distributing programs as the cap- 
tion to the Petition of Petitioner filed with the Commission would imply. 


SUMMARY OF ARGUMENT 


Petitioner seeks to be the judge, instead of the Commission, of what 
a common carrier is. Accordingly, he believes that under Section 208 of 
the Communications Act, upon his mere allegation that a CATV system, 
which operates just like any other CATV system, is a common carrier, 
the Commission has no discretion, but must forward the complaint to the 
alleged "common carrier" and become involved in a protracted hearing 
until it is established, at the end of the hearing, that the CATV system has 
done nothing to qualify it as a common carrier. This is not and could not 
be the law. 


In holding that a CATV system is not a common carrier, the Com- 
mission has ruled in conformity with its prior decisions and with State 
Courts and State public utility Commissions. A CATV system has not 
dedicated its property to the service of the public. It may withdraw at 
any time from service. It has none of the attributes or protection from 
competition which a public utility has. The question whether Intervenor's 
(Fortnightly’s) CATV system is different from any other CATV system is 
not before this Court, and there is nothing to indicate that it differs from 
any other CATV system. 


The question whether the Commission, by virtue of its powers un- 
der Titles I and Ill or other provisions of the Communications Act of 1934, 
has the power to adapt the rules proposed by Petitioner is not before this 
Court. If the Court should consider that this is an issue, the Commission's 
frequent rulings and statements to the Congress that it does not have such 
power and the Congress’ repeated refusal to grant the powers requested 
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by the Commission to regulate CATV systems prove beyond doubt that 
the Commission lacks such powers. | 


For the reasons advanced, the Commission acted properly and in 
accordance with law in denying Petitioner's Complaint and request for 
rulemaking, which, in effect, were tantamount to a delay of three years 
or more in requesting the Commission to reverse prior rulings to the 
same effect upon identical or similar facts. 


ARGUMENT 
I 


The Commission Did Not Err in Determining That 
Fortnightly Corporation Was Not a Common Carrier 
Within Its Regulatory Jurisdiction Under Title II of the 
Communications Act of 1934, As Amended, Without 
First Forwarding Petitioner's Complaint to Fortnightly 
Corporation and Investigating the Matter and Facts 
Complained of by Petitioner Pursuant to Section 208 of 


Said Act, 0 

NCTA is in complete accord with Intervenor's, Fortnightly Corpora- 
tion's, argument with respect to this issue. Petitioner did not gave this 
point for appeal, because this is a point of law upon which the Commission 
has been afforded no opportunity to pass. (See Section 405 of the Commun- 
ications Act of 1934, as amended, in the Appendix of Brief For Intervenor, 
Fortnightly Corporation). 


Furthermore, Petitioner's contention, if correct, would bring toa 
grinding halt the function of the Commission. Petitioner objects to the 
Commission's making use of its expertise as an agency to determine the 
method of doing business of a CATV business (Br. 44-47). Apparently, 
Petitioner believes that if he had alleged that a grocery store or a bur- 
lesque show enterprise were operating as a common carrier, without 


specifying in which way the particular grocery store or burlesque show 
enterprise differed from other grocery stores or burlesque shows, the 
Commission would have been compelled to serve the complaint upon the 
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grocer or the producer of the show. In turn, the latter, in order not to be 
held as common carriers by default, would have had to retain attorneys 
skilled in the field of communications to establish that they were plain 
grocers and producers or exhibitors of burlesque shows and that their en- 
terprises did not come within any of the provisions of the Communications 
Act. Then because Petitioner had alleged that such enterprises were com- 
mon carriers, presumably Petitioner would be entitled to a full dress hear- 
ing because such a hearing conceivably might produce evidence that these 
enterprises incidentally or otherwise engaged in acts that were similar to 
those engaged in by common carriers or which constituted common car- 
riage. (Petitioner's Br. - last paragraph of 47). 


To the extent that Petitioner's reference to pleading may be consid- 
ered pertinent, it is true, as stated by Petitioner, that "all facts well 
pleaded must be admitted as true” (Br. - 45), but the statement that Fort- 
nightly is a common carrier in Petitioner's complaint to the Commission 


is not a fact but a conclusion of law. 


The Communications Act of 1934, and Section 208 thereof (Appendix 
to Petitioner's Brief - 52-53) were adopted before the New Rules of Fed- 
eral Procedure (Sep. 16, 1938) so the intent therein was that conclusion 
of law should not be pleaded. Furthermore, "What constituted good 
craftsmanship in pleading before the Rules will continue to constitute good 
craftsmanship." 1 Federal Courts still object to "Conclusion of Law" in 

: 2 
pleadings. 


Petitioner maintains his contention notwithstanding his knowledge 
that the Commission has made a long, painstaking investigation into the 


a 

Moore's Federal Practice 553, quoted with approval in Fleming vs. Dierks 
Lumber and Coal Company, 39 F. Supp. 237, 239, D.C. W.D. Ark. 1941, and Shultz 
vs. Manufacturers and Traders Trust Co., 1 F.R.D. 53, D.C. W.D.N.Y. 1939. 


2 Lewis vs. United States, 27 F.Supp. 894, D.C. E.D. Tenn. 1939; Zimmerman 
vs. National Dairy Products Corp., 30 F. Supp. 438, D.C. S.D.N.Y. 1939; Hoffman 
vs. Santly - Joy, Inc., 51 F. Supp. 778, D.C. S.D.N.Y. 1943; Shultz vs. Manufactur- 
ers and Traders Trust Co., 1 F.R.D. 53, D.C. W.D.N.Y. 1939; Tate vs. Shober, 

1 F.R.D. 632, D.C. E.D.Pa. 1941; Hummel vs. Wells Petroleum Co., 111 F.2d 883, 
886, C.C.A. 7th, 1940. 
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practices of CATV systems in the inquiry or proceeding on CATV and TV 
Repeater Services (26 FCC 403 - Petitioner's Brief - 32) and in connec- 
tion with a previous case in which the Commission found it had no juris- 
diction over CATV systems as common carriers. (Frontier Broadcasting 
Co., et. al., 24 FCC 403 - in 1959 - Br. 30). Apparently, the Commission's 
task, according to Petitioner, should consist exclusively of going through 
useless motions, because if its concept of the Commission's duty is cor- 
rect, anyone could with a mere allegation that anyone is a common carri- 
er put the Commission through a monkey-like, farcical process of hear- 
ings without purpose or with the avowed end of being a fishing expedition. 


Obviously Section 208 of the Communications Act (Appendix to Peti- 
tioner's Brief 52-53) is concerned with one who has received a common 
carrier license pursuant to this Act or who is obviously a common car- 
rier or who is, as a result of a finding of the Commission a common car- 
rier. Other investigative powers exist in the Commission to ascertain 
whether one is carrying on the function of a common carrier (such as the 
very proceeding in which the Commission inquired into the practices of 
CATV systems, 26 FCC 403 - Petitioner's Br. 32, supra.). Accordingly, 
Petitioner does not state a valid ground for objection in Question (1) - 

Br. 1. 


0 


The Commission Did Not Err in Determining That A 

Community Antenna Television System, Operated in the — 
Manner in Which The Complaint Alleges That Fortnightly | 
Corporation Operates, Is Not a Common Carrier Within — 
The Jurisdiction of the Commission Under Title I of the _ 
Communications Act of 1934, As Amended. 


NCTA adopts in toto the argument of Intervenor, Fortnightly Cor- 
poration, with respect to this issue. 


Petitioner has aptly chosen the passage from the Report of the House 
conferees and the earlier report to the House. (Petitioner's Brief - 34-35) 


in order to show the true intent of the Congress. These reports use the 
expression: 
"Tt is to be noted that the definition does not include 

any person if not a common carrier in the ordinary sense, 

and therefore, does not include press associations or other 

organizations --- which may refuse to furnish to any per- 

son service under varying arrangements, establishing the 

service to be resolved, the terms under which rendered, 

and the charges therefor." (Petitioner's Brief - 34-35). 

Tt is obvious that the language of the Report, supra, uses press as~ 
sociations and other organizations engaged in the news business as one 
example only of the type of carriers they meant to exclude, because they 
were not common carriers in the ordinary sense. Otherwise, if the Act 
had intended to exempt only news services of the kind used as an example, 
the Congress would have excluded them expressly and not as an example 


of a type not a common carrier. 


In addition, the Commission's ruling that CATV systems are not 
common carriers was consistent with its own and Court decision that 
CATV systems are not public utilities.? 
utilities. The Commission's ruling is consistent with the holdings of 
State officials and State Public Utilities Commissions and State Courts. 


Common carriers are public 


The Public Service Commission of Utah on December 18, 1956, in 
a case captioned, Vetere Perfect TV, Inc. (Case No. 4172), 14 RR 2064, 
dismissed an application for a certificate of public convenience and neces- 
sity filed by Vetere for authority to operate a community antenna in the 
State of Utah as a public utility. This action was based on an Opinion (No. 
56-129), 14 RR 2063, of the Attorney General of Utah issued on November 
8, 1956, that community antennas are not "tsubject to control by the public 
service Commission as a public utility”. 


3 Re Application of Ohio Valley Broadcasting Corp., 1954, 10 RR 969, 984, 
reversed on other grounds: Clarksburg Publishing Company vs. Federal Commun- 
ications Commission, D.C. Cir. 225 F. 2d 511, wherein it was stated, "Community 
Antenna systems are private business activities that may be varied or discontinued 
at will..." RR herein and hereafter refers to Pike & Fischer Radio Regulations. 
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To the same effect, see Opinion of the Attorney General of Arizona, 
Opinion No. 55-206, 12 RR 2094, issued Oct. 18, 1955, interpreting Article 
15, Sec. 2, of the Arizona Constitution; Opinion of the Attorney General of 
the State of New Mexico, No. 5942, 10 RR 2058, issued April 19, 1954; 
Opinion of the Attorney General of the State of Washington, AGO-53-55, 
No. 346, 14 RR 2059, Issued Nov. 22, 1954. 


Petitioner's statement that "public utility regulations run a wide 
gamut in their treatment of CATV's" (Br. 25, f.n. 14) is a complete mis- 
statement of fact. NCTA challenges petitioner to name one public utility 
Commission in the whole of the United States which exercises jurisdiction 


over community antenna systems. If CATV systems were common car- 


riers, it is obvious that public utility Commissions would regulate them, 


but they are not common carriers. 
Petitioner further states: 


"For example, the Wyoming Public Service Commission as- 

sumed jurisdiction over CATV's holding that the Federal 

Communications Commission did not preempt the field 

(Community Television Systems of Wyoming, 17 Pike & © 

Fischer Radio Reg. 2131 (1958); * * *" 

With just a little more research petitioner would have discovered 
the true fact, viz. that the question of whether community antennas are 
in interstate commerce was before the District Court for the First Ju- 
dicial District of the State of Wyoming in a case decided in October, 1958, 
on Appeal from an order of the Public Service Commission of Wyoming, 
which had held that a community antenna system is a “public utility" in 
interstate commerce, and that such systems in the State of Wyoming are 
subject to the Commission's jurisdiction. The District Court reversed 
the Commission stating "that the applicants and each of them by reason 
of their operations are (1) not public utilities and (2) are engaged in in- 
terstate Commerce”. (Community Television Systems of Wyoming, 17 
Pike & Fischer, Radio Reg. 2135, Wyoming District Court). Intervenor 
knows of no Court decision to the contrary. 
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During the past several years, legislation has been proposed in 
several state legislatures designed to impose public utility status on 
community antenna systems. In no case has such legislation become 
effective. NCTA does not know of any existing Court's decision to the 
effect that a CATV system is a public utility or a common carrier and 
Petitioner's statement (Br. - 25) to the contrary is not borne out by case 
law. What is generally called a "franchise" is in legal effect a permit 
to use the city streets granted to the CATV system by a city or county. 


A State Legislature is without power to place CATV systems un- 
der the jurisdiction and control of Public commissions. A community 
antenna is a private business lacking the essential jurisdictional features 
of a public utility. Under the due process clause of the Constitution of 
the United States and the several states, private property may not be con- 
verted into a public utility by legislative or administrative fiat. A pri- 
vate enterprise may not be transformed into a public utility without just 
compensation being paid to its owners. This proposition is "not open to 
doub nf 


Ss Frost vs. Railroad Commission of State of California, 1926, 271 U.S. 583, 
46 S. Ct. 605, 70 L. Ed. 1101; Michigan Public Utilities Commission vs. Duke, 
1925, 266 U.S. 570, 45 S. Ct. 191, 69 L Ed. 455; Producers Transportation Com- 
pany vs. Railroad Commission of the State of California, 1920, 251 U.S. 228, 40 
S. Ct. 131, 64 L. Ed. 239; State ex. rel. Public Utilities Commission of Utah vs. 
Nelson, 65 Utah 457, 462-63, 238 P. 237; Allen vs. State R. Commission, 1918, 179 
Cal. 68, 175 P. 466; Chippewa Power Co. vs. Railroad Commission, 1925, 188 Wis. 
246, 205 N.W. 900; Inland Empire Rural Electrification vs. Department of Public 
Service of Washington, 1939, 199 Wash. 527, 92 P. 2nd 258; Humbird Lumber Co. 
vs. Public Utilities Commission of the State of Idaho, 1924, 39 Ida. 505, 228 P. 271. 
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The Question Whether the Commission Erred in Determining 

That a Community Antenna Television System, Operated in 

The Manner in Which Fortnightly Corporation Operates, Is 

Not a Common Carrier Within the Jurisdiction of the 

Commission Under Title II of the Communications Act of | 

1934, As Amended, Is Not a Question Before This Court. __ 

Petitioner's complaint filed with the Commission fails to state that 
Fortnightly Corporation operates in any way differently than any other 
CATV system. Petitioner's attempt to remedy this fatal defect by alleg- 
ing for the first time in its Petition For Review, as admitted by Petitioner 
(Br. 4, f.n. 2), that Fortnightly operates under public utility franchise even 
if that allegation were material and significant, came too late to make the 
complaint a valid one against a common carrier which, under Section 208 
of the Commission's Rules (Petitioner's Brief - Appendix 53) is to be for- 
warded to the common carrier. Besides, the Commission was well aware 
that CATV systems generally obtain a so-called "franchise" before at- 
taching their cables to poles on or over city streets and alleys. ‘These 
"franchises" are, in effect a permit to use city streets, because it is quite 
likely that most municipalities or counties cannot grant a valid franchise 
in the strict sense of the term to CATV systems, which are not public 
utilities, although local authorities can grant permits to use the city 
streets. . Accordingly, Petitioner did not state in any way that Fort- 
nightly Corporation acted in any way that was different from the manner 
in which all CATV enterprises are conducted. | 


The only difference between this Question "(3)" and Question "(2)", 
supra, is the addition in Question "(2)" of the aspect of what Petitioner's 


> All of the aspects of the CATV industry were thoroughly explored in "In the 
Matter of Inquiry into the Impact of Community Antenna Systems, TV T, = 
lators, TV 'Satellite’ stations, and TV 'Repeaters' on the Orderly Development 
of Television Broadcasting" (FCC Docket No. 12443, 26 FCC 403); in Frontier 
Broadcasting Co., et. al; 24 FCC 251 (1958); in Hearings before the Communica- 
tions Subcommittee of the Committee on Interstate and Foreign Commerce of the 
United States Senate. Eighty-Sixth Congress, First Session, June, July, 1959, on 
various bills, S. 1739, S. 2303, etc. to control CATV in which the Commission 


participated. 
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complaint alleges, (Petitioner's Br. - I) NCTA submits that Question 
"(3)" is not before the Court and, if it is, the same considerations and 
observations apply as in Question "(2)", supra. There is no evidence 


that Fortnightly Corporation as a business enterprise operates in any 


way differently than other CATV systems and the Commission has prop- 


erly ruled, as it did in past decisions, that CATV systems are not com- 
mon carriers under Title II of the Communications Act. 


IV 


Question (4). Did the Commission Err in Determining 

That Community Antenna Television Systems Are Not 

Subject to the Commission's Regulatory Jurisdiction 

Under Title If of the Communications Act of 1934, As 

Amended? 0 

The Commission did rule in this case as it has on at least two 
other occasions in the past, that it has no jurisdiction over Community 
Antenna Systems as common carriers, as Petitioner correctly states 
(Br. - 30). For the reasons stated under Questions I and II, supra, these 
determinations were correct and in accordance with the Commission's 
prior decisions upon this matter. In fact, it is so generally understood 
by members of Congress that the Commission cannot regulate CATV 
systems as common carriers that the Chairman of the Interstate and 
Foreign Commerce Committee of the House of Representatives stated 
categorically in June 1962, "The FCC cannot regulate CATV as a com- 
mon carrier."’ (See Chairman Harris’ speech, Appendix herein). The 
Committee which Representative Harris chairs is the one which has 
jurisdiction over Communications, including CATV legislation and revi- 
sions of the Communications Act of 1934. 


Not only is it true that the Commission has no jurisdiction over 
CATV systems as common carriers, but it has never found it to be in 
the public interest to request jurisdiction over the CATV industry as 
common carriers or otherwise under Title Il. The plain fact of the mat- 


ter is that CATV systems are not common carriers and it would be 
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awkward at best and make for endless complications in rulemaking to 
attempt to regulate them as though they were common carriers. Besides, 
as pointed out under subdivision II, supra, to convert a private business 
into a common carrier presents grave constitutional questions of com- 
pensation, etc. That is undoubtedly why, as indicated, supra, the Congress 
was very careful to bring under Title II only those persons who were com- 
mon carriers in the ordinary sense of the term. The House conferees 
carefully pointed out: | 
"It is to be noted that the definition does not include any 

person if not a common carrier in the ordinary sense of the 

term, ..." (Petitioner's Br. - 34). 

Petitioner's attempt (Br. - 19) to gain comfort from the fact that the 
Commission has attempted to regulate indirectly CATV's in the: Carter 
Mountain Case® through its jurisdiction over a common carrier micro- 
wave license applicant which proposed to serve a CATV system is not 
pertinent to Case No. 17,038, under which Question (4) arose. In the 
Carter Mountain case, the Commission did have jurisdiction unquestion- 
ably over the microwave applicant. The Commission did overreach it- 
self and it did attempt to regulate CATV systems indirectly through the 
independent microwave applicant, although Congress had refused to allow 
the Commission the power to regulate CATV systems, when the Commis- 
sion requested this authority. 


It is so generally recognized that CATV systems are not common 


carriers that the Senate in considering a comprehensive bill to allow the 
Commission to regulate CATV systems, in 1960, took particular pains 

to point this out. In explaining S. 2653, the spokesman for the Committee 
in reporting and explaining that bill to the Senate, stated: 


‘In order to avoid any misunderstanding, the bill spe- 
cifically declares community antenna not to be common car- 
riers." (Congressional Record Daily of May 17, 1960, P. 
9675). 


3 
Carter Mountain Transmission Corporation vs. Federal Communications Com- 


mission, Case No. 17,089 - 1962 - before this Court. 


The bill was defeated but the understanding and the intent of the 
Senate Interstate and Foreign Commerce Committee upon this point was 
unmistakable, and the Congress had no intent to regulate CATV systems 
as common carrier at any time. 


With reference to Question "(4)" under discussion at this point, 
Petitioner requested the Commission to regulate CATV systems directly 


as common carriers. Therefore, the Carter Mountain Case is not perti- 


nent to this issue.” 


V 


Question (5). Does the Commission Have Authority, by 
Virtue of Its Powers Under Titles I and Il of the 

Communications Act of 1934, As Amended, to Adopt the 
Rules Proposed by Petitioner Governing the Operations 


Of Community Antenna Television Systems? 


This question is not before the Court. The Commission did not de- 
cide in Case No. 17,264, that it did not have authority to adopt the rules 
proposed by Petitioner governing the operations of community antenna tele- 
vision systems and a decision upon this point was not necessary to a prop- 
er disposition of the Case. 


In fact, the Commission purposely refrained from passing upon the 
question of whether it did possess such power. The Commission stated: 


"5. The Commission is concerned with the problem 
posed by WSTV, Inc. and the very real danger that operations 
of CATV systems may force the local television station or 
stations off the air. As evidence of our concern and believing 
that some adjustment of the competitive situation of local 
television stations as against CATV systems would be in the 
public interest, but feeling that the Commission lacks clear, 
direct authority over CATV operations, we recommended to 
Congress that legislation be adopted which would vest in the 
Commission express authority with respect to the operation 


! The question whether the Carter Mountain Case has a bearing upon Case No. 
17,264, will be discussed under Question "(5)", Part V, infra. 
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of community antenna television systems to issue rules and 
regulations in those situations where local television sta- 
tions are operating under inequitable disadvantages in com- 
petition with community antenna television systems. This 
legislation was introduced in the 87th Congress as S. 1044 
and H.R. 6840. 


"6, In view of the bills presently pending before the 

Congress, we have doubts as to the advisability of initiating 

the requested rule making at this time as to petitioner's | 

alternative proposal prohibiting CATV systems from trans- 

mitting programs under certain circumstances. Further -| 

more, while we are interested in methods by which the Com- 

mission under its existing authority could protect licensees 

from the duplication of their programs by community antenna 

television systems -- and are continuing to study possible 

measures toward this end -- we believe the proposal of WSTV, 

Inc., that we adopt a rule placing responsibility on the licénsee 

for the retransmission of its programs by such systems im- 

poses a burdensome obligation on television licensees and we 

are not convinced that this method of attacking the problem 

would actually achieve the ends sought." (R. 94-96, Case No. 

17,264). ; 

There is no denying the Commission's statement that "The Commis- 
sion lacks clear, direct authority over CATV operations."" No one can deny 
that the Commission lacks "express authority." The Commission made 
recommendations to the 86th Congress embodied in H.R. 6748 and S. 1801 
concerning the Commission and CATV. "In connection therewith Congress 
considered numerous legislative proposals and held hearings thereon. Two 
of these proposals, S. 2653 and H.R. 11041 received widespread attention. 
They purported to vest in the FCC the power to issue rules and regulations 
with respect to CATV systems. During the 86th Congress, 2nd Session, 
the United States Senate returned S. 2653 to the Senate Interstate and For- 
eign Commerce Committee where it died. The House of Representatives 
did not even consider the companion bill, H.R. 11041. In the last Congress 
(87th), early in 1961, bills to provide for the regulation of community an- 
tenna systems, S. 1044 and H.R. 6840, were introduced by the Chairman of 
the House and Senate Commerce Committees at the request of the Com- 
mission. No action was taken upon these bills by way of hearings or other- 


wise." 
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The fact that the Commission has not been able to convince the 
Congress that there is a need for legislation to control CATV, or that 


there does exist "a very real danger that operations of CATV systems 


may force the local television station or stations off the air, or "that 
some adjustment of the competitive situation of local television stations 
as against CATV systems would be in the public interest", does not mean 
that the Commission must or should proceed to directly control CATV 
systems without the benefit of legislation as Petitioner requested (R 1-12, 
Case No. 17,264; Appendix to Petitioner's Brief - 49). In fact, the Com- 
mission at the very least has the discretion not to proceed upon what it 
might consider at best very tenuous grounds for its authority and thus 
take the chance of displeasing members of the Congress, which has not 
granted the Commission the direct authority it has requested in the bills 
introduced on its behalf in the last Congresses. As a matter of fact, the 
Commission has not regulated or held that it had power to regulate the 
CATV industry throughout the whole 13 years of the CATV industry's ex- 
istence regardless of the charges hurled at it by self-interested broad- 
casters and despite the latter’s demands that the CATV industry be strict- 
ly regulated. In fact, the Commission has repeatedly told Congress that 
it does not have authority to regulate CATV systems and it has so ruled 
in cases and proceedings. The Commission, in this Case (No. 17,264), in 
effect simply may not find it expedient to attempt direct regulation at this 
time. (R. 94-95, Case No. 17,264). The Commission simply states its 
feeling that it lacks clear, direct authority over CATV operations, and it 
recalls that it has asked Congress for such authority. Furthermore, it 
points out that it is "continuing to study possible measures toward" find- 
ing "methods by which the Commission under its existing authority could 
protect licensees from the duplication of its programs by community an- 


tenna television systems." 


However, should the Court find that the Commission did or should 
have ruled upon its authority to control CATV directly in Case No. 17,264, 
this Court should rule that the Commission properly found that it does 
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not have power express or implied to regulate CATV systems directly 
or indirectly. The action of the Commission in this Case (No. 17 264) 
is well within its discretion and does not constitute a proper ground for 
a petition to this Court under the statutes cited by Petitioner (Br. - 2). 


The Commission cannot gather evidence of rational probative force 
that there is a problem posed by Petitioner or that there is "'a very real 
danger that operators of CATV systems may force the local television 
station or stations off the air." In fact, these charges have been; leveled 
at the CATV industry since its birth (13 years ago) by self- interested 
local television stations who do not want television viewers to see other 
channels, but without their advancing proof of serious adverse economic 
impact. These charges are "old hat". | 


In 1959, and for several years prior thereto, it had become fashion- 


able for operators of a television broadcast station in a one or two-station 
television market, to claim the existence of a serious economic impact 
by CATV systems upon their stations. Their charges were aired many 
times at Subcommittee and Committee Hearings in the Senate of the United 
States.® Despite their loose charges, the Senate of the United States did 
not vote in favor of legislation to control CATV systems and the House 
of Representatives did not act in any way to curb the activities of CATV 
systems. In prominent evidence at the above hearings, was a very thorough, 
well documented Report and Order of the Commission, entitled Docket No. 
12443. It was the product of a full year’s investigations into the same 
charges made at the Senate Hearings and similar complaints. The irre- 
futable logic of this document may have contributed more than anything 
else to the defeat of the pending bills to control the CATV industry. In 
this document, the Commission found in effect, that it is impossible to 
conclude that any CATV system has had serious adverse economic im- 
pact upon any television station. The Commission did not state that there 
e See for instance, hearings before the Communications Subcommittee of the 
Committee on Interstate and Foreign Commerce of the United States Senate. 


Eighty-sixth Congress, First Session, June, July, 1959, on various bills, S. 1739, 
S. 2303, etc. to control CATV in which the Commission participated. | 
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was no adverse economic impact in such cases. In fact, it presumed that 
there would be, but it did point out the sheer impossibility of making a 
factual determination upon the seriousness of this impact upon the con- 
tinued existence or serious degradation of the quality of a television sta- 
tion or even the probability of either of these eventualities taking place 
in the future in any given case. In its Report in Docket No. 12443, the 
Commission said: 

"In short, we conclude that there is a likelihood, or 

even a probability, of adverse economic impact from auxil- 

iary services upon regular television stations. But in what 

situations this impact becomes serious enough to threaten 

a station's continued existence or serious degradation of 

quality of its service -- or whether these things will proba- 

bly happen in any particular situation -- we cannot tell from 

the data before us. Moreover, as we have stated many times 

in considering economic injury, broadcasting is a dynamic 

business. If one station goes under, another station, or here 

another form of service fulfilling many oF all of the same 
functions, may well soon replace it..." 

The Congress’ and the Commission's wisdom in declining to take 
action to control CATV systems in order to remedy an ethereal economic 
impact upon television stations has been vindicated by subsequent events. 
NCTA knows of no station which has been forced off the air by a CATV 
system and the Commission has never cited one. Since several years 
have passed since such charges were first loosely made, and the dire 
consequences predicted have not come to pass, CATV would appear to be 
entitled to the benefit of the doubt expressed in the above-quoted conclu- 
sion in the Report in Docket No. 12443, rather than the implication that 


it is a destructive force in the television field. 


As pointed out above, several pills have been introduced in past 
Congresses, at the request of the Commission, to give the Commission 
authority to regulate the CATV industry. Last June, in explaining how 


9 In the Matter of Inquiry into the Impact of Community Antenna Systems, TV 
Translators, TV "Satellite" stations, and TV "Repeaters" on the Orderly Develop- 
ment of Television Broadcasting (FCC Docket No. 12443, 26 FCC 403). 
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changed circumstances can account for the death of bills in Committee, 
the Honorable Oren Harris, Chairman of the Committee on Interstate and 
Foreign Commerce of the House of Representatives of the United States, 
stated that no action was contemplated upon the then pending bill to con- 
trol CATV systems which he had introduced more than one year previous- 
ly at the request of the Commission and he added: | 


"Of course, there has been a great improvement in » 
CATV-Broadcaster relations since these bills [The House 
and Senate companion bills to control CATV] were intro- 
duced. I read in the press that at a recent meeting of your 
industry with FCC Commissioners and staff, it was pointed 
out that Communities where the CATV system did not carry 
the local television station could perhaps today be counted 
on the fingers of one hand. In view of the fact that there are 
well over 67 communities where a local station and a CATV 
system coexist, the problem can no longer be regarded as 
acute." (See Appendix, herein, for full text of Chairman | 
Harris' remarks). 

Friction between local broadcasters and CATV operators in the 
same community has rapidly disappeared, particularly in the last five 
years. There has not been a charge made (let alone proven) in the last 
few years that a local CATV system would put a local station out of busi- 
ness and perhaps thus adversely affect the public interest. Even since 
the meeting mentioned by Chairman Harris, supra, which took place last 
May, the situation has improved. Petitioner's local television station was 
one of the "fingers of one hand" referred to. It is NCTA's understanding 
that Fortnightly Corporation's CATV system now receives Petitioner" 8 
channel on its system. It should not be a cause for wonderment that in 
view of the continuing improvements in relations and the insignificant 
number of localities where perhaps a problem may even be considered to 
still exist, the Congress has not heeded the Commission's request for au- 
thority to regulate CATV systems. The conclusion is inescapable that 
even if it is presupposed, for purposes of this argument, that Petitioner 


were correct in stating that Intervenor, Fortnightly Corporation, is hav- 


ing a serious adverse economic impact upon Petitioner's broadcast 
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television station (which NCTA submits is not a provable pain). the 


Commission would be without authority to issue rules and regulations de- 
signed to control CATV systems until it obtains the legislation which it 


has requested from past Congresses. 


There was nothing new even in Petitioner's request from the Com- 
mission to institute rulemaking for the intricate, unworkable and imprac- 
tical set of regulations which Petitioner suggested to the Commission 
should be imposed upon broadcasters to prohibit the latter from authoriz- 
ing or permitting the retransmission of certain of their programs by CATV 
systems under specified circumstances. This suggestion ignored the plain 
fact that CATV systems do not have to and do not obtain permission from 
broadcasters to receive their signals. A broadcasting station must obtain 
permission from another broadcasting station to rebroadcast programs, 
but CATV systems are not broadcasting stations and they do not rebroad- 
cast. They simply receive the signal upon their master antenna. They do 
not come within the provisions of Sec. 325(a) a In fact, the Commission 
several years ago sponsored along with the National Association of Radio 
and Television Broadcasters (now called the National Association of Broad- 
casters) a proposal in a bill that would have imposed a requirement that a 
CATV system operator must obtain permission of the emitting station to 
carry its signal. Obviously, that would effectively have granted control 
over CATV systems to television broadcasters and it would have placed 
10 NCTA submits that the Commission was correct in stating in the excerpt 
printed supra of its Opinion and Order in Docket No. 12443, that the extent of the 
economic impact in this type of a case just cannot be gauged, because of several 


other present intervening factors, such as rooftop antennas, translators, newspapers 
and other media. 


11 see. 325(a) of Communications Act of 1934 (See Appendix herein). 


12 Report and Order on Amendment of Rebroadcasting Rules (1 RR (Part 3) 
91:1131); Docket No. 12443, paragraphs 65-67, in which the Commission states: 
* But we do not believe that we can conclude that Section 325(a) in its present form 
includes the requirement that CATV's get the consent of the stations whose sig- 
nals they carry.” (26 FCC 403); Frontier Broadcasting Company et. al. v. J. E. 
Collier and Karl O. Krummel, et. al. (16 RR 1005, 1958). 
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the CATV industry in a dangerous position. The Senate Committee on In- 
terstate and Foreign Commerce struck this provision from the bill, and 
| 
the bill (S. 2653, 86th Congress, First Session, Report No. 923) reported 
by it to the Senate had this provision stricken from it. The Senate Report 
(cited supra) stated in this regard: | 
"It should be noted, however, that this section would not 
apply Section 325(a) of the Communications Act to community 
antenna systems which would require such systems to obtain 
the consent of originating television stations before the com- 


munity antenna system could redistribute the originating sta- 
tion's signals." 


Senator Gale W. McGee, one of the most enthusiastic supporters of 


legislation to control CATV systems and a member of that Committee, 
explained his aversion to that provision, as follows: | 


"I was apprehensive that this position would prove a dif- 
ficult one for the CATV industry and, accordingly, I worked 
hard to have the provision which would have required a CATV 
operator to obtain the consent of the originating station de- 
leted from the bill." 13 


When the bill (S. 2653) as reported to the Senate, was being pre- 
sented and explained for passage on the floor of the Senate, Senator John 
O. Pastore, the Chairman of the Communications Subcommittee, which 
had held the hearings on the bill, a strong advocate of the bill and the 
Senator who was designated by the Chairman of the Senate Interstate and 
Foreign Commerce Committee as the official spokesman for that Commit- 
tee in steering its passage on the floor, stated: 

"When the bill was originally introduced there was a 
provision in the bill, as there is a provision in the Com-: 
munications Act, to the effect that once these systems were 
licensed they would have to get the permission of the people 


who are originating the signal. Now, that would have been 
quite unfair. That would actually be saying to these people, 


sie VHF Booster and Community Antenna Legislation - Hearings before the Com- 
munications Subcommittee of the Committee on Interstate and Foreign’ Commerce 
- United States Senate - 86th Congress on S. 2653, Oct. & Dec. 1959 - Part 2, P. 
1442. : 
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'Go back and pay for something you have not been paying for 
up to now.’ Naturally, the broadcaster who would have to be 
approached for permission would say, ‘If you are obliged to 
come to me to get my permission, then I have a right to 
charge a fee." The broadcaster could charge $1,000 or could 
charge $1 million if he wanted to, depending upon whether to 
put the CATV system out of business or to keep the system 
in business. 


J will tell Senators how fair the subcommittee was. 
We thought that was an unreasonable provision at the time 
we considered it, so we made an exception. We eliminated 
it from the bill. We have said that insofar as CATV is con- 
cerned, we will not disturb the present practice.” (Congres- 
sional Record Daily, Senate, May 17, 1960, p. 9676). 


To the same effect was the following exchange in the debate on the 
bill (S. 2653): 


MR. MANSFIELD. "Would not it be better to make it 
clear that whenever a second station comes into a community 
which is served by a CATV system, none of the provisions of 
the bill will apply?" 


MR. PASTORE. "I think that is abundantly clear, by 
means of the provisions already in the bill. But we can state, 
as a matter of history, that it is not the intent of the Congress 
to have the criteria apply. But I do not think we have to write 
in such a provision; I think we have made that abundantly 
clear. The hearings indicate it, and the report indicates it, 
and the bill indicates it. 


"So, I think that is a rather specious argument; and I do 
not believe it has any place here. 


But, if some think there is any substance to such an argu- 
ment, let me say here, unequivocally, that in that particular 
case the bill would not apply because in the bill we use the 
words 'the only available facility.’ (Ibid., P. 9681). 


And again, Senator Pastore repeats the Congressional intent in the 
following passage: 


MR. SCHOEPPEL. Question No. 2: "Some of the com- 
munications to my office indicate a belief that S. 2653 would 
require a community antenna company to obtain permission 
from the television broadcaster before he could distribute 
the television signals. It is my understanding that no such 
provision appears in the bill. Will the Senator comment on 
this point?" 
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MR. PASTORE. "Positively. That is one of the things 
I have emphasized. I will say to the Senator, that even I 
would not vote for passage of the bill if that were required, 
because I think it would be an invitation to destroy the CATV 
industry. I am not bent on destroying the industry." (Ibid, 
pp. 9682 and 9683). 


There can be no doubt that Senator Pastore was in charge of the 
bill (S. 2653) and speaking on behalf of the Committee. During the debate 
in the Senate, Senator Pastore made this very plain to Senator Kerr of 
Oklahoma, by stating: | 


| 
MR. PASTORE. "The Senator from Oklahoma is glori- 
fying, perhaps even inadvertently, the Senator from Rhode 
Island. The Senator from Oklahoma keeps using the third 
person designation, saying, "He does this,’ and 'He does that.' 


"The Senator from Rhode Island is representing the 
Committee. We had a subcommittee, which included the dis- 
tinguished junior Senator from Oklahoma (Mr. Monroney). 
The matter was heard by the subcommittee. We went before 
the full committee. We explained the bill before the full | 
committee. 


Tl am the Senator in charge of the bill on behalf of th 
committee. The Senator keeps saying, 'The Senator from 
Rhode Island wants to do this,' or 'He wants to do that,’ or 
"He does not want to do that.' 


"I appreciate the glorification, but I am acting on be- 
half of the subcommittee and the committee. This was a_ 
committee action, not the action of the Senator from Rhode 
Island." (Ibid., P. 9790. May 18, 1960). | 


If the Commission had the right to regulate CATV systems indirectly 
as petitioner argues, the sponsors of the bill in the Senate would not have 
made so crystal clear that S. 2653 would authorize the Commission to 
"promulgate rules and regulations to assure that reception" of ‘the sta- 


tion's signal in the same community by CATV systems would be compar- 


able in technical quality to other signals received, and to require the Com- 


mission to "prevent by appropriate regulations, duplication by a Commun- 
ity antenna television system of programs of a television station assigned 
to a community served by the community antenna system." (Congressional 
Record Daily - Senate, P. 9675, May 17, 1960). , 
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The bill was being enacted to grant to the Commission the power to 


prevent duplication, but the Congress realized that, if permitted at all, 


this had to be done in strict conformity with a law defining the limits to 
such power. When Senator Mansfield of Montana asked Senator Pastore 
in debate in the Senate whether the bill required non-duplication of two 
stations in the community, Senator Pastore hastened to point out that it 
didn't, as illustrated by the following exchange: 
MR. MANSFIELD. "Would not it be better to make it 
clear that whenever a second station comes into a community 


which is served by a CATV system, none of the provisions of 
the bill would apply?" 


MR. PASTORE. "I think that is abundantly clear, by 
means of the provisions already in the bill. But we can state, 
as 2 matter of history, that it is not the intent of the Congress 
to have the criteria apply. But I do not think we have to write 
in such a provision; I think we have made that abundantly 
clear. The hearings indicate it, and the report indicates it, 
and the bill indicates it. 


"So, I think this is a rather specious argument; and I do 
not believe it has any place here. 


"But if some think there is any substance to such an argu- 
ment, let me say here, unequivocally, that in that particular 

case the bill would not apply, because in the bill we use the 

words, ‘the only available facility.’ " (Congressional Record 

Daily, May 17, 1960, P. 9681). 

Petitioner's request for rulemaking embraced a suggestion that 
broadcasters be prohibited from allowing a CATV system from receiving 
their signals under certain circumstances. (See Appendix of Petitioner's 
Brief for the rules proposed). Thus, Petitioner was asking the Commis- 
sion to do what the Senate refused to allow the Commission to do by re- 
fusing to approve the bill proposed by the Senate Interstate and Foreign 
Commerce Committee (S. 2653) on May 18, 1960. (See Congressional 
Record Daily of May 18, 1960, pp. 9792 and 9793 for recommittal of the 
pill to the Committee). This and other bills proposed by the Commission 
were never considered in Committee or by the Senate or House of Repre- 


sentatives thereafter. 
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Senator Monroney of Oklahoma, an opponent of S. 2653, pointed out 
that other factors having a greater economic impact upon broadcasting 
are not subject to the Commission's regulations under the Communications 
Act in the following exchange: | 


MR. LONG of Louisiana. "Does the bill violate the 
principle that the airways are free and are available to 
everyone?" 


MR. MONRONEY. "I do not think it does. But it vio- 
lates the principle of not having Federal regulation of cable 
transmission. 


"Let me state the best illustration: All of us know 
that the mightiest force in television, which controls 90 per- 
cent of all television programs received by viewers in the 
United States, are the networks. They are not subject to | 
regulation, and very few Members of Congress would want 
them to be regulated. Why? Because the concept of the — 
Federal Communications Act is that the networks themselves 
are not putting anything on the air. They use cables to carry 
the signals to the local stations. So they are not regulated. 


"So we do not regulate - and I do not think we should - 
the mighty giant of television which supplies the television 
diet of 50 million television sets by carrying the television 
program signals by cable to the viewers. 


"But if the quite similar CATV systems are to be regu- 
lated by means of this bill, we shall be establishing a prece- 
dent; and in that event I do not see how we can properly regu- 
late the smallest midget in the industry, but fail to give some 
consideration to regulating the mighty networks which are 
carrying signals by means of a similar system, and also | 
without using the airways." (Congressional Record Daily of 
May 18, 1960, P. 9781). 


Senator Monroney stressed that this is a matter which should be 
left to the CATV operator and the broadcaster to work out by agreement 
among themselves. He stated: 


"T think it can be worked out. I think there is a desire 
on the part of most of CATV systems to cooperate, and I do 
not think it is necessary to have Federal regulation in order 
to take care of the very few stations which are affected." 
(Congressional Record Daily of May 18, 1960, P. 9781). 
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In this Senator Monroney’s views were prophetic as indicated by 
the quotation from Chairman Oren Harris, two years later, supra, which 


pointed out as a reason for not enacting a bill to regulate CATV last June, 


that the areas where the local station's signal is not carried are now no 
more numerous than the fingers of one hand. Presumably they are less 
than that now, as Petitioner's television station's signal has since been 
received by Fortnightly's CATV system. 


The Senate was well aware that television stations in small com- 
munities would make use of the Commission's powers in S. 2653, if it 
were enacted, to harass CATV systems in the same community. On this 
point, Senator Monroney stated: 


MR. MONRONEY. "As a matter of fact, CBS, which 
knows a lot about the market necessary to support a televi- 
sion station, will not take an affiliate in a town of less than 
50,000. NBC declined to connect with a station on the basis 
that the market was too small. In other words, the stations 
that are in trouble are going to be in trouble regardless of 
what is done, because most of them serve areas So small 
that there is no advertising market for the network to seek 
it out, and they have to operate without network revenues 
and without very much local advertising. I do not think 
there is a single one of those stations that could not come 
before the Commission and say, ‘We cannot exist, because 
we are already in trouble, and this will make it worse.’ " 
(Congressional Record Daily of May 18, 1960, P. 9782). 


Opponents of the bill regarded the measure as an impediment to the 
growth of CATV systems. The following exchange between Senator Long 
of Lousiana and Senator Monroney will elucidate this point: 


MR. LONG of Louisiana. "So, first of all, the bill 
will increase the operating costs of many of the CATV's; 
second, the bill will to a certain degree impede their oper- 
ation; and, third, the bill will require the CATV's to hire 
Washington lawyers and pay them substantial legal fees, 
although presently the CATV's do not have to pay such 
fees?” 


MR. MONRONEY. "Yes. In fact, I think the pending 
bill is a full-employment bill for the members of the Wash- 
ington bar who are in the television field. 
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"In fact, I do not believe the bill will be of any par- 
ticular advantage to even the small stations, except that it 
will present the expansion of CATV's. Many a man living 
in a small community might be inclined to establish a CATV. 
But if this bill were enacted into law, he would say, ‘Oh, | 
all this Federal regulation is too complicated. So to heck 
with it. It would be easier to build my own antenna system, 
rather than take the time to go to see all those Washington 
officials, and fill out all the required papers, and abide by 
all those regulations.’ But the point is that we want more 
CATV's, not less. Yet this bill would throttle the existing 
systems and stations."" (Ibid.) 


It was recognized in the Senate that S. 2653 would introduce a new 


aspect to television broadcast law which is more characteristic of public 
utilities than of private enterprise types of business which broadcasting 
unquestionably is under the Communications Act of 1934. In order to de- 
termine whether the CATV system is having an adverse economic impact 
upon the television station in the same community, the Commission would 
have had to study the management of the television station. This was 
recognized by Senatore Pastore, the spokesman for the Committee, when 
he stated: | 

"But whether the station makes $1 million a year or 

20 cents a year will be of no concern to the Commission. 

If there is bad management of the station, the Commission 

will take that into consideration." (Congressional Record 

Daily of May 18, 1960, P. 9769). 

It is beyond comprehension that one should conclude that the Com- 
mission has the power to regulate CATV systems indirectly through its 
power over its licensees, such as the television broadcaster in this case, 
in view of the specific rejection of this proposal by the Senate Committee. 


In view of this, it is amazing that Petitioner should reach the follow- 
| 
ing conclusion: 


"The Commission did not doubt its authority to adopt 
these Alternative rules..." (Br. - 8, f.n. 9). 


At most, Petitioner can state truthfully only that the Commission 
did not state in its decision one way or another whether it was ‘in doubt 
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about its authority to issue the rules under ‘discussion proposed by Peti- 
tioner. If the Commission did not have such doubt, the legislative history 
discussed above surely should have convinced it that it does not have the 
authority to issue such rules, besides the facts admitted by the Commis- 
sion that such rules would place a burdensome obligation on television 
licensees and that the Commission was "not convinced that this method 

of attacking the problem would actually achieve the ends sought" (R. 94- 
96, Case No. 17,264). Apparently, Petitioner became aware of this be- 
cause he decided not to seek review of this portion of the Commission's 
ruling (Br. - 8, f.n.9). While not in issue, the matter is stated here in 
support of NCTA’s position that the Commission had passed upon all mat- 
ters contained in Petitioner's complaint before it, and Petitioner was 
seeking in effect to reverse decisions made in the Frontier Case, (24 
FCC 251), supra, and in Docket No. 12,443 * in 1958 and 1959. 


All of Petitioner's allegation have been refuted in past proceedings 
by the Commission. Petitioner’s argument that the Commission has gen- 
eral or plenary powers over CATV's under Titles I and II of the Com- 
munications Act (Br. - 11 - 30), has been disposed of in Docket No. 
12,4435 as follows: 


"A. Jurisdiction or Authority with Respect to CATV Systems 


"58. Many of the broadcasters commenting herein assert that 
the Commission has jurisdiction to regulate CATV's. Some regard 
this jurisdiction as extending to licensing and even rate-regulation, 
while others argue that at least we have authority to enforce against 
CATV's (by cease-and-desist order) certain rules which these parties 
urge us to adopt (specifically, rules requiring the CATV to have the 
consent of the stations whose signals it transmits). Various bases of 
jurisdiction are asserted, including: 


"(a) Regulations of CATV's as common carriers under Title 
II of the Communications Act. Parties so arguing would 
have us reverse our decision in Frontier Broadcasting 
Company v. Collier, 16 RR 1005 (April 1958), supra. 


14 96 FCC 403. 


15 96 FCC 403, introduced into the record of the Hearings on S. 1739, S. 1741, 
5. 1801, S. 1886 and S. 2303, June 30, 1959, July 1, 7, 9, 14, 15, and 16, 1959 - 
86th Congress, First Session, pp- 19-94 and 745-788. 
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"(b) Authority over CATV's as broadcasting stations or, at 
least, engaged in broadcasting, based on the definitions 
of 'radio communication’, 'broadcasting' and 'broadcast 
station’ contained in subsections (b), (0) and (cc) of Sec- 
tion 3 of the Act. 


Jurisdiction over CATV's as a significant part of the 
Communications industry, which the Commission has 
"plenary power" to regulate; or, as enterprises having 
a substantial (adverse) impact upon broadcasting activi- 
ties which the Commission does regulate and upon the 
mandate of Section 1 and Section 307 (b) of the Act. | 


It is contended that Section 325 (a) applies to CATV's as 
well as to broadcasting stations, so that they are re- 
quired to secure the consent of the originating stations 
whose signals they carry; or, if CATV's are not literally 
within the scope of that section, the same "property right’ 
principle applies in their case and the Commission | 
should by rule affirm it. Under either theory, it is argued, 
CATV's could be compelled, by cease-and-desist order 
under Section 312 (a), to comply with this requirement. 


S59. We have no doubt that, as the broadcasters urge, CATV's 
are related to interstate transmission (regardless of where the station 
retransmitted is located, the signal often originates, via network, in 
New York or elsewhere). Therefore it appears to us that there is no 
question as to the power of Congress to regulate CATV's, or give the 
Commission jursidiction to do so, if it desires. But, as an adminis- 
trative agency created by Congress, we are of course limited by the 
terms of the organic statute under which we were created, and must 
look to that statute to find the extent of our jurisdiction and authority. 


"60. In the Frontier decision, supra, we held that we do not 
have jurisdiction over CATV's under Title I, because they are not 
common carriers. We pointed out therein that the legislative history 
of the Communications Act makes it clear that Congress was using the 
term ‘common carrier’ in its ordinary sense: 


'! In other words, the carrier provides the means or ways of 
communication for the transmission of such intelligence as 
the subscriber may choose to have transmitted. The choice 
of specific intelligence to be transmitted is, therefore, the 
sole responsibility or prerogative of the subscriber and not 
the carrier.’ (16 RR 1009). 


"We stated that by their nature CATV's are not common carriers, since 
it is the CATV, rather than the subscriber, who determines what sig- 
nals are to be carried on the system. Frontier and the other com- 
plainants filed a petition for reconsideration of that decision, on which 
we pass at this juncture. Frontier urges that the question of the de- 
gree of choice in the subscriber is not determinative, citing in this 
connection two cases cited in the complaint (Western Union Telegraph 
Company, 5 RR 1213 (1950) and Charles Edward Stuart, Docket: No. 
6553, File No. T5-Ph 526). 


61. Upon consideration of this petition and the response there- 
to filed by the NCTA, we adhere to our decision. In both of the cases 
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mentioned, the subscriber (sender or recipient) controlled the nature 
of the intelligence transmitted (in the Western Union case, running 
accounts of baseball games, in the Stuart case messages received 
from a Chinese radio station and forwarded by Stuart to specified in- 
dividuals), whereas in the instant case, as we have observed, the sub- 
seriber does not choose the particular stations, much less the par- 
ticular programs, from which he can select his CATV television fare. 
We have referred above (Footnote 15) to a situation in which it appears 
the CATV polled its subscribers and determined the selection of sta- 
tions by majority vote; but the minority of subscribers who wanted to 
receive the local Fairmont station (17%) certainly were not able to 
exercise their choice in that situation. We also observe that in the 
case of the CATV in Casper, Wyoming, programs from four stations 
(three in Denver and one in Cheyenne) are presented over two chan- 
nels on the system; this involves a switching arrangement under which 
the two most desirable programs being presented on the various sta- 
tions at any time are selected for presentation. 


"These situations make it clear, as we pointed out, that the 
choice of what signals or programs are presented on the various sys- 
tem channels is essentially not in the subscriber. Therefore, we ad- 
here to our decision that we do not have jurisdiction over CATV's un- 
der Section 3(h) and Title II of the Act, even though we assume (with- 
out deciding) they may be within the scope of Section 3 (a) which de- 
fines ‘wire communication’ and includes ‘all instrumentalities, facili- 
ties, apparatus and services . . . incidental to such transmission’. 
The other arguments advanced by Frontier in its petition for recon- 
sideration (e.g., that we recognize economic impact upon broadcasting 
in our consideration of microwave common carrier applications) are 
considered elsewhere herein. 


"62. Jurisdiction over CATV's as 'engaged in broadcasting’: 
Section 3 (b) of the Act defines ‘radio communication’ as the 'trans- 


mission by radio of writing, signs . . . including all instrumentalities, 
facilities, apparatus and services (among other things, the receipt, 
forwarding and delivery of communications) incidental to such trans- 
mission’. Section 3 (0) defines 'broadcasting' as 'the dissemination 

of radio communications intended to be received by the public, directly 
or by the intermediary of relay stations’. Section 3 (cc) defines 'broad- 
cast station’ as 'a radio station equipped to engage in broadcasting as 
herein defined’ . 


"§3. As for the suggestion that CATV systems are 'instru- 
mentalities’ within the meaning of Section 3(b) and that therefore 
(since they are engaged in the distribution of broadcast television pro- 
grams to these members of the public who reside in locations which 
the CATV can feasibly reach and who are willing to pay the charge 
involved) they are engaged, in a sense, in "broadcasting', this would 
not of itself give us jurisdiction to regulate these systems. Section 
301 of the Act provides in general that the operation of any apparatus 
for the transmission of energy or communications or signals by radio 
shall be only pursuant to the Act and in accordance with a license is- 
sued thereunder, by the Commission. This section clearly does not 
include the transmission of programs by CATV systems, since such 
transmission is’ by wire. We find no basis in the definitions contained 
in Section 3 for the assumption of authority over these systems. 
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"64. Regulation under ‘plenary power’ over communications: 
It is urged that we should regulate CATV's under our 'plenary power' 
over communications. Some parties have cited to us in this connec- 
tion various subparagraphs of Section 303 of the Act, under which we 
are empowered to classify stations, encourage the use of radio, make 
regulations applicable to chain broadcasting, and generally make such 
rules and regulations, not inconsistent with law, as may be necessary 
to carry out the Act (subsections (a), (b), (£f), (g), (i), (r)). However, 
we do not believe we have 'plenary power' to regulate any and all en- 
terprises which happen to be connected with one of the many aspects 
of communications. 


"65. Authority under Section 325 (a), or similar ‘property 


right' concept: 
Section 325 (a) of the Act (which is in substance the same as the cor- 


responding section of the Radio Act of 1927) reads as follows: 


"No person within the jurisdiction of the United States shall 
knowingly utter or transmit . . . any false or fraudulent ; 
signal of distress . . . nor shall any broadcasting station re- 
broadcast the program or any part thereof of another broad- 
casting station without the express authority of the originating 
station.’ 


"Some broadcasters argue that CATV systems are included within this 
provision, as 'broadcasting stations’ engaged in 'rebroadcasting' (in 
practice, as already mentioned, it appears that CATV's seldom attempt 
to get such consent). They cite in support of this position a statement 
by Senator Dill, one of the sponsors of the Radio Act of 1927, in connec- 
tion with Senate consideration of that legislation (see 68 Cong. Rec. 
2880). Therein, Senator Dill urged the adoption of this provision be- 
cause otherwise a station would spend considerable money for a pro- 
gram and it could then be picked up and broadcast ‘from other stations, 
‘and particularly over the wired wireless, and money charged for listen- 
ing to it'. The reference to 'wired wireless' is taken as an indication 
that Congress had in mind wire retransmission of the sort since de- 
veloped by CATV systems. However, attention must also be given to 
the rest of Senator Dill's statement, which reads as follows: 


"| | | The provision referred to does not prevent rebroadcast- 
ing, but it does require those who would rebroadcast to get 
permission from the original broadcaster. I do not think the 
construction placed upon the section by the gentleman who 
sent the telegram is justified. Of course he cannot rebroad- 
cast it, but rebroadcasting is not publishing. It has a gen- 
erally understood meaning, namely the reproduction by radio 
of the broadcasting waves.’ (emphasis supplied). 


"The reference to 'reproduction by radio’ in the last sentence would 
seem to exclude reproduction or distribution by wire as in the case of 


CATV's. 


"66. We have in the past indicated our approach to a somewhat 
similar question, in our Report and Order on Amendment of Rebroad- 
casting Rules (1 RR (Part 3) 91:1131). We were asked in that proceed- 
ing to hold that Section 325 (a) was meant to protect the property right 
of whoever had such a right in the particular program, and thatithere- 
fore consent should be required to be secured not only from the station 
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rebroadcast but from the network station originating the program, or 
the sponsor or advertising agency which bore the cost of producing it. 
We quoted Senator Dill's statement, and observed that it appeared 
that Congress intended to protect the property rights in the program 
of those having such rights -- in 1927 generally the station but now 
frequently others. We stated, however: 'To the extent that Section 
325 (a) may no longer accurately reflect present conditions or effec- 
tively carry out the original intent of Congress, the amendment of the 
section, or its repeal insofar as it pertains to rebroadcasts, is a mat- 
ter requiring legislative action.’ 


"67. We are of the same view today. It may well be that Con- 
gress would desire to protect the property right of a broadcaster as 
against CATV retransmission as well as against rebroadcasting. For 
this reason, as well as because of the competitive impact involved 
here, we intend to recommend to Congress that an appropriate amend- 
ment to Section 325 (a) be enacted, so as to extend the 'consent' re- 
quirement to CATV's. But we do not believe that we can conclude that 
Section 325 (a) in its present form includes the requirement that CATV's 
get the consent of the stations whose signals they carry. 


68. By other broadcasters, who do not urge that Section 325 (a) 
now goes so far, we are asked to recognize the existence of a property 
right, and to affirm it by rule;then, it is said, we would be in a position 
to issue 'cease and desist orders’ against any CATV system rebroad- 
casting a signal without permission. This course of action we do not 
believe appropriate. This is not the forum in which the existence or 
non-existence of a private property right can be adjudicated; we note 
in this connection that while CATV's have been in commercial opera- 
tion for nearly a decade no serious prosecution of this claim has yet 
been made by any broadcaster, as far as we are aware. Until the ex- 
istence of such a right is determined finally, either by judicial deci- 
sion or by Congressional enactment, we cannot appropriately consider 
a rule based on the assumption that it exists. 


"69. Authority to regulate CATV's because of adverse effect 
on broadcasting: 

It is urged by some broadcasters (often in connection with assertions 
made on the basis of Sections 3 (b) and 3 (0) mentioned above, or the 
‘plenary power’ theory) that we should regulate CATV's because they 
have a substantial adverse impact upon broadcasting, and tend to thwart 
what is our mandate under Sections 1, 303 and 307 (b), to foster nation- 
wide radio and television service, etc. Cited in this connection are 
certain Supreme Court decisions dealing with the dairy industry (United 
States v. Wrightwood Dairy Company, 315 U.S. 110 (1942) and United 
States v. Rock Royal Co-op, 307 U.S. 533). In the Wrightwood case the 
Court held that purely intrastate distribution of milk in competition 
with interstate commerce is subject to Federal regulation. Likewise, 
in Houston, East & West Texas Railway Co. v. United States, 234 U.S. 
342, the Shreveport case’, the Supreme Court held that the Interstate 
Commerce Commission could act to prevent a carrier from charging 
a discriminatorily low intrastate rate, though that Commission had no 
jurisdiction over intrastate rates as such. In short, it is argued, aside 
from the fact that CATV's are within some of the definitions of the 
Communications Act (although their being so makes the argument 
stronger)we can control them because of their effect upon broadcasting, 
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clearly an interstate business and one which we are instructed to 
foster and lead to orderly maximum development. | 
| 

"70, Assuming this concept has legal validity (a point we be- 
lieve is open to question, and upon which it is unnecessary for us to 
pass) in order to acquire jurisdiction on this basis, and a fortiori in 
order to utilize it, either in a rule making proceeding or on a case- 
to-case basis where we could consider whether or not a CATV sys- 
tem should be permitted entry into the field, we would have to make 
a finding that in a certain situation, or in situations falling within 
certain limits, there would be a substantial adverse impact on the 
local station. We have expressed above our inability to determine 
where the impact takes effect, although we recognize that it may' 
well exist. Accordingly, we would find it impossible, from anything 
presented to us so far, to make the necessary finding, either in a 
particular situation or generally. Moreover, in any event, jurisdic- 
tion on this basis would exist, if at all, only in certain situations, and 
would therefore be a fractional approach to the problem. It is more 
appropriate to seek certain other specific remedies, discussed later 
herein. For these reasons we cannot appropriately proceed to regu- 
late or control CATV's on this basis. 


"71. In sum, as to Issue No. 11, we find no present basis for 
asserting jurisdiction or authority over CATV's, except as we already 
regulate them under Part 15 of our Rules with respect to their radia- 
tion of energy." 


In the Hearings on VHF Booster and Community Antenna Legisla- 
tion, before the Communications Subcommittee of the Committee on Inter- 
state and Foreign Commerce, in 1959,1° Docket No. 12,443 in toto was 
introduced in the transcript of the hearings on two different occasions” 
and discussed thoroughly by the Commission and the Communications 
Subcommittee. After all these considerations were taken into account by 
the Senate Interstate and Foreign Commerce Committee and a pill to regu- 
late CATV systems directly and indirectly, with some limitations, *® Ww 
reported favorably to the Senate, the Senate did not vote for passage of 
the bill but recommitted it to the Committee. The House of Representa- 
tives and its Committee on Interstate and Foreign Commerce took no ac- 


as 


tion in that Congress or in subsequent sessions of Congress upon this type 


16 Hearings on S. 1739, S. 1741, S. 1801, S. 1886 and S. 2303, June 30, 1959, 
July 1, 7, 9, 14, 15, and 16, 1959 - 86th Congress, First Session. 


17 pages 19-94 and 745-788. | 
18 s. 2653 - Calendar No. 950, Report No. 923 - 86th Congress, First Session. 
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of legislation. In view of this refusal of Congress to grant the Commis- 

sion's request for authority to regulate CATV systems directly or indi- 

rectly under its plenary powers or a combination thereof, after the Con- 
gress was told by the Commission that the latter lacked such powers, it 

is evident that the Commission did not have jurisdiction to grant directly 
or indirectly to Petitioner the relief which he sought. 


If Petitioner were correct that the broad powers granted to the Com- 
mission by the Communications Act of 1934 "invest the Commission with 
clear and direct authority to regulate community antenna television sys- 
tems" (Br. - 15), "because of their adverse effect on local television sta- 
tions and, through these stations on the public interest" (Br. - 10), the 


Commission would possess authority over television networks, which have 
a much greater impact upon television stations than CATV systems, which 
serve only one out of every sixty television homes. sad Still, the Commis- 


sion has asked Congress for power to regulate television networks and 
has not received this authority. There are several other areas of televi- 
sion broadcasting outside of the scope of the Commission's jurisdiction, 
such as programming. No one will deny that programming has an enor- 
mous impact upon television stations. The Congress is less eager than 
the Commission to place all aspects of television under its jurisdiction. 
Experience has demonstrated that Congress will not enact legislation un- 
less it is convinced that there is a serious and immediate evil to be reme- 
died or prevented. While an agency is expected to be frustrated at not pos- 
sessing plenary powers, the Congress will listen to the affected members 
of an industry, as it has to CATV operators, who point out that there are 
no real threats to the local television broadcast stations, and that unregu- 
lated private enterprise should be allowed to function until it is clear that 
widespread abuses will result from non-regulation. 


= See Counter Statement of Case, supra. This estimate was based upon the 
estimated 55 million television receivers in the homes of the American public at 
the end of 1960. The estimate of TV receivers was supplied by Television Digest, 
then in Radnor, Pennsylvania and Washington, D.C. and based on estimates of the 
National Broadcasting Company. 
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Petitioner's references to the precedent set by the Carter Mountain 
Case”? (Br. 15-22 and 37-42) are an example of a Commission constantly 
seeking to extend its powers. Far from engaging in an arbitrary and ca- 
pricious act in denying Petitioner's request to institute a rulemaking pro- 
ceeding, the Commission would have committed an arbitrary and capri- 
cious act in granting it. In fact, the Commission has been accused of com- 
mitting an arbitrary and capricious act in its decision in the Carter Moun- 
tain Case (which is now an appeal to this Court) by Carter Mountain Trans- 
mission Corporation, the Commission's own Common Carrier Bureau and 
NCTA. 


The arguments against the decision in the Carter Mountain Case and 


against Petitioner's reliance thereupon in this Case, were presented by 
the Commission itself in Docket No. 12443,77 as follows: | 


"B. The Economic Impact and Microwave Common Carrier 
Authorizations 


"72. With respect to Issue No. 12 in the Notice of Inquiry, it has 
been urged by most of the broadcasters that the Commission is ob- 
ligated, in making the determinations of ‘public interest’ under Sec- 
tions 307 (a) and 309 (a) of the Communications Act, to consider the 
impact upon a television broadcaster of the grant of radio facilities 
to a communication common carrier, where the common carrier 
facilities will be used for the purpose of providing communication 
service to a community antenna system operating in competition with 
the broadcaster. Implicit in this argument is recognition of the fact 
that it is not the common carrier which competes with the broad- 
caster or affects him adversely; it is the CATV. To embrace this 
argument would require the Commission to cons ider the content of 
the communications handled by the carrier, and the ultimate use to 
be made thereof. 


"73. In essence, the broadcasters’ position shakes down to th 
fundamental proposition that they wish us to regulate in a manner 
favorable toward them vis-a-vis any non-broadcast competitive en- 
terprise. Thus, for example, we might logically be requested to in- 
voke a prohibition against access to common carrier facilities by 
such enterprises as closed circuit music and news services, closed 
circuit theatre television operators and, possibly, even ordinary 


20 Carter Mountain Transmission Corporation vs. Federal Communications 
Commission, Case No. 17,089 before this Court. 


21 96 FCC 403. 
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motion picture and legitimate stage operators, magazine and news- 
paper publishers, etc., comprising all of the entities which compete 
with broadcasting for the time and attention of potential viewers and 
listeners. The logical absurdity of such a position requires no 
elaboration. 


74. We have heretofore partially answered this argument in 
our opinion In re Application of Intermountain Microwave, 24 FCC 54, 
16 RR 733 (January 1958), which we now affirm. Enlarging upon that 
decision, we now wish to make this point: the 'public interest’ con- 
siderations which pertain to the grant of a communications common 
carrier application are not the same as, or interchangeable with, those 
which pertain to the grant of either a Broadcast Service application or 
a Safety & Special Radio Services application. For example, in the 
case of the latter, the Commission determines that the public interest 
would be served by the allocation of certain frequencies for use by 
certain types of services. After this determination, all that remains, 
for each individual applicant, is to ascertain whether he is legally, 
technically, financially and otherwise qualified and to determine wheth- 
er he falls within one of the stated eligible groups. In the case of a 
broadcast applicant, on the other hand, despite the existence of broad- 
cast frequency allocations and service rules, a more searching and 
complete 'public interest’ determination is made with respect to each 
individual applicant, including an examination of the ‘content’ of the 
service proposal. Thus, a broadcast applicant must not only show that 
he is legally, technically, financially and otherwise qualified, but he 
must also show, for example, explicitly how his proposed operations 
will serve the ‘public interest’, including program plans and, under 
some circumstances, relationship to other media of mass communica- 
tion and other matters. In the case of the common carrier applicant, 
in addition to the showing of legal, technical, financial and other quali- 
fications, there is, typically, the necessity for showing that there are 
no other public communication facilities available to do the specific job 
proposed; that the applicant is ready, able and willing to serve all 
members of the public who may desire the service, without discrimina- 
tion; and that there is now in being one or more members of the public 
who require the service, or some reasonable expectancy that one or / 
more such persons will present themselves if the facility is authorized— 
There is no examination of the 'content' of the intelligence which is to 
flow over the communication circuit. 


"75. We are of the opinion that, in relation to the authorization 
of 2 common carrier facility, whether it be for a radio facility under 
Title III of the Act or a wire facility under Title Il, it is neither proper, 
pertinent nor necessary for us to consider the specific lawful use which 
the common carrier subscriber may make of the facilities of the carri- 
er. To take a different view would place the Commission in the anom- 
alous position of acting as a censor over public communications, and put 
us under the burden of policing, not only the use of such facilities but 
the content of communications transmitted on the facilities. The logical 


= 
” 

25/ This simplified statement of matters to be considered is only 
an example, it being obvious that competitive common carrier consid- 
erations, or other particular problems, may involve other points of 
inquiry. 
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extension of such a philosophy would require us to deny communica- 
tions facilities of any kind (message telephone, telegraph, etc.) to! 
CATV's and, for example, to deny access to facilities to those acting 
contrary to our concept of the public welfare. The adjudication of 
these matters is beyond our province. 


"76, Finally, we wish to emphasize that the rendition of com- 
mon carrier communication service involves some situations which 
may be unique in the field of public utility regulation. The broadcast- 
ers challenge the propriety of regarding specialized microwave relay 
facility operations, of the nature herein discussed, as being common 
carrier operations. It is not unusual, in the communications field, to 
find a carrier providing a regulated particular type of communication 
service over a particular route for a single customer. The carrier 
may be one who offers a specialized type of service, as distinguished 
from one who offers a general service (see In the Matter of Allocation 
of Frequencies, etc., For a Theatre Television Service, 9 RR 1528, 
1538-1539). Also, it must be remembered that many communications 
common carriers traditionally and regularly provide services which 
are designated 'private line services’. Such services may, for in- 
stance, comprise single or multiple communications paths to one or 
many points for a single customer. In a context more closely related 
to the instant problem, we point to the fact that many broadcasters 
utilize the services of Bell System Company, or independent telephone 
companies, where the carriers provide a tailor-made, especially con- 
structed microwave facility comprising an off-the-air pickup point, 
and associated relays terminating in the broadcaster's studio. This 
is a typical broadcaster's private line common carrier facility where 
there is, in fact, only one user or subscriber involved and where 
more than one such user on that particular facility is seldom, ifiever, 
contemplated or expected. On the contrary, many common carrier 
installations affording similar pickup and relay services for CATV 
systems (as specialized carriers) provide such service to multiple 
subscribers simultaneously and operate with the continued hope and 
expectation that new and additional broadcast and CATV subscribers 
may avail themselves of the use of the facility. In the communica- 
tions field, these activities have always been treated and regulated 
as a communications common carrier offering. We find no basis to 


warrant a change in this regard at this time. 


"77. For these reasons, we conclude that Issue No. 12 in ‘this 
proceeding must be answered by a determination that it would not 
constitute a legally valid exercise of regulatory jurisdiction over 
common carriers to deny authorization for common carrier micro- 
wave, wire or cable transmission ot television programs to CATV 
systems on the ground that such facilities would abet the creation 
of adverse competitive impact by the CATV on the construction or 
successful operation of local or nearby stations. 


"78. Requiring that microwave communication common car- 
riers show consent of the station whose signals they transmit: One 
of the most common of the broadcasters’ requests herein is that the 
microwave common carriers supplying the CATV's be required to 
show that they or their CATV customers have the consent of the sta- 
tion whose signal is picked up and transmitted for such use by the 
CATV. It is felt that while the direct requirement of CATV consent 
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may be beyond the Commission's power at present, at least the 
Commission can impose such a requirement on its licensees, the 
microwave carriers who serve the CATV's. Some broadcasters 
put this in terms of character qualifications, arguing that relaying 
or transmitting without consent is piracy’, and that the Commis- 
sion should not license facilities whose sole purpose is to engage 
in such activities, in line with its stated policy of considering vio- 
lations of law on the part of an applicant in considering his appli- 
cation. 


"29, This contention is without merit. As we have noted, 
the matter of whether a property right exists has not been adjudi- 
cated, and we could therefore not appropriately impose this re- 
quirement upon the carrier, for the reason stated above in connec- 
tion with the proposed rule requiring CATV's to have consent.” 


Finally, Petitioner's aspersions cast upon the master antenna 


concept” (Br. 24-25) fly in the face of accepted Court decisions and 


Congressional understanding. The Courts have accepted the master an- 
tenna concept. It is in conformity with the facts of the community an- 


tenna business. 


The functional and factual analogy of CATV to other forms of 
television receiving antennas has been recognized by several Federal 
Courts in litigation calling for specific determinations as to the function- 
al and physical character of CATV. In Intermountain Broadcasting & 
Television Corp. v. Idaho Microwave, Inc., et. al., 196 F. Supp. 315 (D. 
Idaho, 1961), 21 Pike & Fischer RR 2084, the issue between the plain- 
tiffs, three television stations in Salt Lake City, Utah, and the defendant 
CATV system in Twin Falls, Idaho, was whether the proposed operation 
of the antenna system to receive the signals of the three complaining 
stations and the collection of a connection fee and a fixed flat monthly 
charge from subscribers to the service during the period the connection 
was maintained constituted "unfair competition" by the system with the 
stations under the laws of the State of Idaho. Defendant had contended 
that its function was only that of providing and maintaining an antenna 
for the use of its subscribers. Judge William T. Sweigert of the United 


—— 
22 See Counter Statement of Case, supra, for an explanation of the master an- 
tenna concept. 
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States District Court for the Northern District of California, sitting on 
assignment for the District Court for the Southern District of Idaho made 
the following finding: 


"Turning to another aspect of the pending question, the 
Court notes that plaintiffs concede that individual owners of 
receiving sets in the Twin Fallsarea, or groups of such own- 
ers, could, without infringing on any rights of plaintiffs, con- 
struct their own antenna of sufficient height, location and de- 
sign to pick up the plaintiffs’ broadcasts and bring them to 
their home receiving sets. The fact that owners, unable or 
unwilling to undertake the difficulties and expense of such 
construction, prefer to use the similar antenna service pro- 
vided by defendants does not change the essential situation. 


Defendants’ antenna service facility is simply a more 


expensive and elaborate application of the antenna principle 
needed for all television reception. It does not otherwise: 
differ from what the owners could do for themselves. (em- 
phasis added) 


"Let us assume for the purpose of discussion, that the 
owners of home TV sets in Twin Falls, chose to form a non- 
profit cooperative to construct facilities identical with those 
planned by defendants. Certainly, the owners could do col- 
lectively, through a non-profit cooperative, what each one of 
them could admittedly do for himself. The Court does not 
believe that the mere profit-purpose of defendants’ rendition 
of an identical service to the owners would transform the 
operation into unfair competition with plaintiffs". Inter-| 
mountain Broadcasting & Television Corp. V. Idaho Micro- 
wave, Inc., et. al., supra, 21 RR 2084, at 2098-2099. 


In Lilly v. United States, a determination of the function and char- 


acter of CATV systems was required for the purpose of applying certain 
Federal excise tax laws. Here the late Chief Judge John J. Parker said 
that the community antenna "merely furnishes an attachment to a receiv- 
ing set . . ." (at 588). The court had also said at 587: "We think it clear 
that this community antenna service was a mere adjunct to the television 
receiving sets with which it was connected and was in no sense a commun- 


ications service or facility ..." 


23 238 F. 2d 584, (4th Cir. 1956); see also Pahoulis v. United States, 242 F.2d 
245 (3rd Cir. 1957). 
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The Honorable Oren Harris, Chairman of the Interstate and For- 


eign Commerce Committee of the House of Representatives, “4 spoke in 


June, 1961 of the common understanding in the Congress of what a CATV 
system is, as follows: 


"According to the general understanding in the Con- 
gress, a community antenna is, as the term seems to im- 
ply, a master television receiving antenna erected and de- 
signed to serve a community or such part thereof as is 
practical to serve, or as may have a requirement for serv- 
ice. It is technically and functionally analogous to the 
master antenna’ systems installed in apartment houses to 
permit service to part or all of the apartments, rooms or 
suites by means of a single antenna system." (See Appendix, 
infra, for Copy of Chairman Harris’ speech). 


VI 


Question (6). Was the Commission's Refusal to Institute a 
Rulemaking Proceeding, as Requested by Petitioner, (A) An 
Arbitrary and Capricious Act in Violation of Titles Tand Il 

Of the Communications Act, or (B) A Proper Exercise of 

Administrative Direction Under the Administrative Procedure 

And Communications Acts? 

While petitioner was insistent upon Question (6) being regarded as 
an issue in this Case, Petitioner’s brief does not contain one word on this 
subject. Petitioner does charge the Commission with acting arbitrarily 
and capriciously in connection with Question (1) and in a discussion in- 
volving Question (1) (Br. 46). This was an issue in connection with Case 
No. 17,038. 


Question (6), supra, obviously is a different issue in connection with 
Case No. 17,264. As Petitioner has not chosen to pursue this issue in its 
brief, NCTA will not elaborate upon this point beyond pointing out that In- 
tervenor’s discussion of the lack of authority of the Commission under 
Title I and Il or any other provision of the Communications Act to grant 


24 this is the Committee charged with jurisdiction over legislation pertaining 
to communications, including CATV system legislation, in the House of Repre- 
sentatives of the United States. 
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to Petitioner the relief which he sought (supra, under Question (5) makes 
a discussion of this issue unnecessary. Obviously, nothing in the Ad- 
ministrative Procedure or the Communications Act requires the Com- 
mission to institute a rulemaking proceeding under which it would at- 
tempt to resort to powers with which it is not vested by law. | 


CONCLUSION 


For the foregoing considerations, the Commission's orders should 
be sustained and petitioner's Petition for Review denied. 


Respectfully submitted, 


ROBERT D. L'HEUREUX 


535 Transportation Building 
Washington, D. C. : 
Counsel for Intervenor, | 
National Community Television 
Association, Inc. (NCTA) 


February 4, 1963. 
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Philcos. It developed with local radio and 
in small towns who 
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ernment controls the whole field of radio 
and television as in the Commu- 
nications Act of 1934. The exclusive Fed- 
eral control was upheld by the Supreme 
Court in 1940 in the case of Federal Com- 
munications Commission v. Pottsville Broad= 
casting Co. However, while CATV is an ad- 
junct of television, the has granted 
to the FCC over CATV systems 
only with respect to the use of radio waves. 
The PCC cannot regulate CATV as a common 
carrier. 
The public interest issue in the contro- 
versy between a local television broadcast 
station and a CATV system in the same com- 


Of course, there has been a great improve- 
ment in CATV-broadcaster relations since 
these bills were introduced. I read in the 
trade press that at a recent meeting of your 
industry with FCC Commissioners and staf, 
it was pointed out that the communities 
where the CATV system did not carry the 
local television station could perhaps today 
be counted on the fingers of one hand. In 
view of the fact that there are well over 67 
communities where a local station and a 
CATV system coexist, the problem can no 
longer be regarded as acute. By the 
same token, the old charge that the removal 
of rooftop or other antennas at the request 
of the subscriber, made it more difficult for 
the television station in the same community 
to be received, disappears as the cable car- 
ries this local station. The problem of at- 
tenuation of signals has almost disappeared 
as the improved state of the technology 
makes reception on the cable better than 
ever. Obviously, no community antenna 
operator would deliberately degrade a signal 
and make his service less attractive to his 
own subscriber. He would be working against 
his own pecuniary interests. 

I am informed that an increasing number 
of CATV operators and broadcasters are 
working closely with each other to resolve 
their conflicts and establish a harmonious 
basis for each to render its respective serv- 
ice to their community in the public interest. 
Obviously, these agreements hold out some 


systems will improve still further. 

Some cities or counties seem to be at- 
tempting to regulate television through in- 
sistence upon nonduplication agreements 
involving broad areas, such as grade A con- 
tours, et cetera. .I thought this danger had 
been averted by a decision on June 4, 1959 by 
the U.S. District Court, District of Minne- 
sota, First Division, enjoining a city in 
Minnesota from attempting to impose a non- 
duplication agreement upon a CATV system. 
I would expect that CATV operators will 
not permit a host of divergent and conflict- 
ing local regulations to spring up. The per- 


tinent court decisions in these matters 
should be brought to the attention of the 
local authorities and their jurisdiction should 
be challenged in the courts, if necessary. 

The temptation is great, of course, when 
vying with each other to obtain a local 
franchise, to accept such stipulation in 
order to win the coveted franchise. How- 
ever, such restriction may plague you as an 
industry in the future. 

Finally, there is one real threat which you 
presently face and this threat is that with- 
out the benefit of CATV legislation, the 
FCC may proceed to regulate CATV through 
their jurisdiction over microwave common 
carrier operations. The threat Sows from 
the FCC's decision in the Carter Mountain 
case. That is the case that denied a com- 
mon carrier microwave company a license 
unless the CATV system which it intended to 
serve would agree to carry the local television 
programs and avold duplication of its 


programs. 

It is in this case that the FCC’s Common 
Ca rier Bureau filed a brief in which it 
characterized that decision of the FCC as 
“arbitrary and discriminatory.” 

‘The Common Carrier Bureau pointed out 
that while the Commission had ruled con- 
sistently that it did not have jurisdiction 
over CATV, the approach taken in the Carter 
Mountain case was a method of indirectly 
controlling the industry. The Common Car- 
rier Bureau warned that the Commission's 
restrictions would have to “be applied to all 
common carriers, alike, across the board.” 

The brief then stated: 

“Under the doctrine of. this case, the FCC 
would be required to examine tele- 


every 
phone company application for extension of 


its facilities—to dete’ mine whether a grant 


sirable conditions have fist been satisfied.” 
If the Common Carrier Bureau is right in 


announced policies, until clear determina- 
tion of its authority in this fleld is obtained 
from the courts. 
CONCLUSION 

Except for some of the legal problems con- 
fronting your industry, I believe that the 
CATV industry is facing a rosy future of 
fresh opportunities to continue to serve the 
public. Neither local broadcasters nor 
CATV operators stand much to gain from 
discord or from appeals for greater regula- 
tion or legislation. Controls are two-edged 
swords. They cut both ways. Legislation 
or regulation is seldom obtained in the form 
sought. That is why I commend broadcast- 
ers and CATV operators who have resolved 
their differences through amicable agree- 
ments. In fact, these agreements are a fine 
demonstration of operation in the public in- 
terest—and again I want to congratulate 
you for it. 
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APPENDIX B 


Communications Act of 1934, As Amended 


Sec. 325 (a) No person within the jurisdiction of the 
United States shall knowingly utter or transmit, or cause © 
to be uttered or transmitted, any false or fraudulent signal 
of distress, or communication relating thereto, nor shall any 
broadcasting station rebroadcast the program or any part » 
thereof of another broadcasting station without the express 
authority of the originating station. 
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to record in Case No. 17,038. All other record page references 
record in Case No. 17,264. 


BEFORE THE 
FEDEBAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. ©. 


Docket No. ...... 


WSTYV, Inc., Licensee of Television Station WBOY-TV, 
Clarksburg, West Virginia, Complainant 
v. 
ForrnicHtiy Corporation, Defendant 
Complaint 


1. The complainant, WSTV, Inc. is a corporation 
organized under the laws of the State of Ohio with its 


principal office in the City of Steubenville, Ohio. It is 
licensed by this Commission to operate several radio and 
television stations, including a television station in the City 
of Clarksburg, West Virginia, said station having the call 
letters WBOY-TV. 


2. The defendant, Fortnightly Corporation, is a corpora- 
tion organized under the laws of the State of Delaware 
doing business in the Cities of Clarksburg, Bridgeport, 
Fairmont, and Barracksville, West Virginia. In the Cities 
of Clarksburg and Bridgeport, defendant does business 
under the name of ‘‘Clarksburg Television Cable Co.’’ 
with the post office address 233 South Third Street. In the 
City of Fairmont, defendant does business under the name 
of ‘‘Fairmont Television Cable Co.’’ with the post office 
address 217 Fairmont Avenue. 


3. On or about July 1953 and subsequent thereto defend- 
ant (or its predecessors) undertook the construction of 
new wire lines and extensions of such lines from a point 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WaSHINGton 25, D. ©. 


Docket No. ...... 


WSTYV, Inc., Licensee of Television Station WBOY-TV, 
Clarksburg, West Virginia, Complainant 
v. 


ForrnicHtty Corporation, Defendant 


Complaint 


1. The complainant, WSTV, Inc, is a corporation 
organized under the laws of the State of Ohio with its 


principal office in the City of Steubenville, Ohio. It is 
licensed by this Commission to operate several radio and 
television stations, including a television station in the City 
of Clarksburg, West Virginia, said station having the call 
letters WBOY-TV. 


2. The defendant, Fortnightly Corporation, is a corpora- 
tion organized under the laws of the State of Delaware 
doing business in the Cities of Clarksburg, Bridgeport, 
Fairmont, and Barracksville, West Virginia. In the Cities 
of Clarksburg and Bridgeport, defendant does business 
under the name of ‘‘Clarksburg Television Cable Co.’’ 
with the post office address 233 South Third Street. In the 
City of Fairmont, defendant does business under the name 
of ‘‘Fairmont Television Cable Co.’’ with the post office 
address 217 Fairmont Avenue. 


3. On or about July 1953 and subsequent thereto defend- 
ant (or its predecessors) undertook the construction of 
new wire lines and extensions of such lines from a point 
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in or adjacent to the City of Clarksburg, to approximately 
8500 locations in said city and in the City of Bridgeport, 
West Virginia, constituting approximately 180 miles of 
lines. Since such time defendant has operated such lines 
and engaged in transmission, over and by means of such 
lines, of interstate communications by wire and radio in 
the manner described below. 


4. On or about June 1953 and subsequent thereto defend- 
ant (or its predecessors) undertook the construction of 
new wire lines and extensions of such lines from a point 
adjacent to the City of Fairmont, West Virginia, to approx- 
imately 5,500 locations in Fairmont and Barracksville, 
constituting over 100 miles of lines. 


5, Since such time defendant has operated such lines, 
and engaged in transmission, over and by means of such 
lines, of interstate communications by wire and radio in 
the manner described below. In each case defendant has 
engaged and engages in such transmissions for hire. It 
has charged and charges customers fixed amounts for the 
connection of its lines to the premises of the customer and 
for its transmission services. It has always held itself 
out, and continues to hold itself out, as rendering such 
service of transmitting such interstate communications to 
customers in Clarksburg, Bridgeport, Fairmont, and 
Barracksville who desire such service, in return for the 
charges and in accordance with the classifications, regula- 
tions and practices affecting such charges as established by 
the defendant. 

6. The communications thus transmitted by defendant 
for hire consist mainly of television programs” originating 
outside the State of West Virginia. Some of such com- 
munications consisting of network programs, originate in 
the City and State of New York, in Chicago, Illinois, and 


in Hollywood, California. Such programs are OF! 


1 Recently, defendant added to its service, the reception and retransmission 
of frequency modulation (FM) programs transmitted by four stations in 
Pittsburgh, Pennsylvania. 
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by various networks and television stations which use the 
facilities of the American Telephone and Telegraph Com- 
pany (A. T. & T.), a common carrier engaged in interstate 
and foreign communications for hire, and various other 
connecting common carriers of interstate and foreign 
communications for hire, for transmitting such programs 
to the transmitters of television stations in the various 
states of the United States, including television stations 
in Pennsylvania, Ohio, and West Virginia. The networks 
involved are the National Broadcasting Company (NBC), 
the Columbia Broadcasting System, Inc. (CBS), and the 
American Broadeasting-Paramount Theatres, Inc. (ABC). 
These networks transmit television programs, by means 
of such common carrier facilities of the A. T. & T. and 
other carriers, to (among others) television broadcast 
stations in the States of Pennsylvania, Ohio, and West 
Virginia. Such ‘‘network programs’’ are transmitted 
from their originating points by interstate wire and/or 
radio, to the transmitters of Stations KDKA-TV, WTAE- 


TV, WIIC-TV, in Pittsburgh, WSTV-TV in Steubenville, 
Ohio, and WTRF-TV in Wheeling, West Virginia. Each 
of these stations in turn instantaneously retransmits such 
programs, by broadcast thereof, into surrounding areas 
including areas in the State of West Virginia. 


7. The stations enumerated in the preceding paragraph, 
in addition to retransmitting the network programs as 
heretofore described, transmit programs which are 
originated by them and such programs are similarly trans- 
mitted by broadcast thereof into the surrounding areas 
including areas in the State of West Virginia. 


8. In addition to the lines heretofore described, defend- 
ant maintains and operates other facilities for the reception 
and retransmission of the network and local programs 
transmitted by Stations KDKA-TV, WIAE-TV, WIIC- 
TV, WSTV-TV, and WTRF-TV. These facilities consist 
of antennae, filters, stabilizers, converters, amplifiers, 
traps, attenuators, automatic gain control devices, splitters, 
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tap-off units, and other electronic devices for reception, 
amplification, and retransmission. By means of such 
facilities defendant receives the transmissions from such 
stations and instantaneously retransmits them over the 
aforesaid lines and facilities to customers in Clarksburg, 
Bridgeport, Fairmont, and Barracksville. 

9. Defendant connects its lines and other facilities to 
television receiving sets of its customers in a manner which 
enables the customers to receive each station separately by 
the turn of a dial on the set. Defendant has held itself 
out as offering customers & “choice” of the programs of 
various television stations including the Pittsburgh, 
Wheeling, and Steubenville stations and has offered to its 
subscribers the choice of its service of transmission of all 
of such Pittsburgh, Wheeling, and Steubenville stations or 
of a lesser number of such stations and requires the pay- 
ment of ‘‘additional contributions’’ for the transmission 
of the programs of more than three specified stations. 

10. Defendant has at no time filed with this Commission 
any schedules showing such charges, and the classifications, 
practices, and regulations affecting such charges. 

11. Defendant’s construction of the lines and facilities 

ration and engagement in 

of such lines has never 

been made the subject application to this Commis- 
sion for a certificate 0 and necessity. 


therefor ; 
dividends paid; the the number of 
stockholders and the of each 
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' provements each’ year, how expended and the character 
| of said improvements; the earnings and receipts from 
defendant’s business; defendant’s operating and other 
expenses; the balances of its profit and loss; or its balance 
sheets. 


13. Upon information and belief, defendant has at no 
: time kept its accounts, records, and memoranda, in the 
manner prescribed by the Commission in Part 31 of its 
Rales. 


14. Upon the basis of the foregoing facts, defendant has 
' acted and continues to act in contravention of the pro- 
' visions of the Communications Act of 1934, as amended, 
: and the Commission’s Rules and Regulations issued pur- 
' guant thereto, to wit, as follows: Sections 203, 211, 214, 
219, and 220 of the Communications Act; and Parts 31, 43, 
‘ and 61 of the Commission’s Rules and Regulations. 
15. Complainant has been and is being economically 
' injured and damaged by the aforesaid unlawful actions of 
' defendant by virtue of the following facts: Complainant 
: owns and is licensed to operate television station WBOY- 
TV on Channel 12 in Clarksburg, West Virginia. Its 
authorized coverage area includes the Clarksburg-Fairmont 
urbanized area which is served by defendant as above- 
' described. Many of the programs telecast by WBOY-TV 
are simultaneously telecast by the Pittsburgh, Wheeling, 
and Steubenville television stations and are retransmitted 
by defendant to viewers in such area. This results in mak- 
ing complainant’s station less attractive to advertisers and 
causes complainant to suffer a loss of advertising revenues 
which would otherwise be available to Station WBOY-TV. 

Wauererore, complainant asks that the Commission grant 
the following relief: 

(a) Direct the defendant to cease and desist from 
engaging in the retransmission for hire of the programs 
of television Stations KDKA-I'V, WIAE-TV, WIIC-TV, 
Pittsburgh, Pennsylvania, WSTV-TV, Steubenville, Ohio, 
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and WTRF-TV, Wheeling, West Virginia, and from 
operating any lines for the purpose of engaging in such 
retransmission unless and until defendant shall have first 
filed with the Commission, and have printed and kept open 
for public inspection, schedules showing all its charges 
for such retransmission service and the classifications, 
practices, and regulations affecting such charges, in 
accordance with Section 203 of the Communications Act 
of 1934, as amended, and Part 61 of the Commission’s 
Rules, have obtained lawful authority for the operation of 
such lines from the Commission in accordance with 
Section 214 of said Act; have filed with the Commission 
its contracts and financial reports in accordance with 
Sections 211 and 219 of said Act and Part 43 of said Rules; 
and have established a system of accounts in accordance 
with Section 220 of said Act and Part 31 of said Rules. 


(b) Such other relief as the Commission may deem just 
and proper. 


Respectfully submitted, 
WSTV, Ixc., Complainant 


By /s/ Frep WEBER 
Fred Weber, Vice President 


Counsel for Complainant: 
Benepicr P. Corrone 
Cottone and Fanelli 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


AsraHaM PINSKY 
Pinsky, Mahan & Barnes 
736 Charles Street 
Wellsburg, West Virginia 


Jay T. McCamic 
McCamic & Tinker 
56 Fourteenth Street 
Wheeling, West Virginia 
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VERIFICATION 


. Fred Weber, being first duly sworn, on oath, deposes 
and says: That he is the Vice-President of complainant 
in the above-entitled matter; that he has read the within 
and foregoing complaint and knows the contents thereof, 
and that the matters and things therein stated are true of 
his own knowledge, save and except those matters therein 
stated on information and belief, and as to those he believes 
them to be true. 


/8/ Frep WEBER 
Fred Weber 


Subscribed and sworn to before me this 30th day of 
November, 1961. 


/s/ Manion Lovrrz , 
Notary Public, D. C. 


My commission expires 11/15/64 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 20, D. ©. 
FCC 62-302 
16971 
WSTV, Ixc., Complainant 


Vv. 
Forrnicutiy Corporation, Defendant 


Order 


At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 2ist day of 
March, 1962; 


The Commission having under consideration a complaint 
filed by WSTV, Inc., on December 1, 1961, requesting the 
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Commission to order the defendant, Fortnightly Corpora- 
tion, to cease and desist from operating its community 
antenna television systems (CATV) until such time as 
defendant has complied with the provisions of the Com- 
munications Act of 1934, as amended, relating to common 
carriers and specifically Sections 203 (the filing of tariff 
schedules), 214 (authorizations to operate facilities), 211 
and 219 (the filing of contracts and financial reports) and 
220 (including the Uniform System of Accounts in Part 31 
of the Commission’s Rules and Regulations) ; and 


Jr Appgarrnc, That complainant, an Ohio corporation 
and the licensee of television station WBOY-TV located 
at Clarksburg, West Virginia, alleges that said television 
station has suffered, and does suffer, economic damage by 
way of a loss of advertising revenues resulting from the 
operations of defendant; 


Tr Furrner Arpzanixc, That the complainant also 
alleges, in essence, that defendant operates two CATV 
systems which, by means of off the air pick up, amplifica- 
tion and transmission over wire lines, distributes television 
programs, many of which are originated outside the State 
of West Virginia, to approximately 14,000 locations in the 
cities of Clarksburg, Bridgeport, Fairmont and Barracks- 
ville, West Virginia, and that defendant holds itself out 
to furnish for hire such programs to customers at a fixed 
charge for the programs from any three specified stations 
transmitting from Pittsburgh, Pennsylvania, Wheeling, 
West Virginia, and Steubenville, Ohio, and an additional 
charge for programs from stations in those three cities 
other than the specified stations; 


Ir Furraer Aprpzarine, That defendant, insofar as the 
Commission is aware, has not met nor attempted to meet 
the various requirements of Title II of the Communications 
Act imposed on common carriers for hire engaged in inter- 
state communications by wire or radio; 


Ir Furrner Arpzartnc, That we are unable to perceive 
any substantial differences in the essential facts put 
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forward by complainant and those involved in the case 
of Frontier Broadcasting Co., et al., Complaimants v. J. E. 
Collier and Carl O. Krummel, etc., Defendants, 24 F.C.C. 
251 (1958), reaffirmed on reconsideration, sub nom, CATV 
and TV Repeater Services, 26 F.C.C. 403 (1959) wherein 
it was held that CATV operations similar to those here 
described did not constitute a common carrier endeavor 
within the meaning of the Communications Act, and that 
consequently this Commission was without Title If 
jurisdiction over the CATV systems; 


Ir Furrser Arrearmnc, That complainant’s allegation 
that defendant’s customers have a ‘‘choice’’? of which 
station’s programs can be specified for transmission does 
not alter our conclusion that such operations do not 
constitute defendant as a common carrier notwithstanding 
the Commission’s statement in the Frontier case that: 


*‘Fundamental to the concept of a communications 
common carrier is that such a carrier holds itself out 


or makes a public offering to provide facilities by wire 
or radio whereby all members of the public who 
choose to employ such facilities and to compensate the 
carrier therefor may communicate or transmit 
intelligence of their own design and choosing between 
points on the system of that carrier and other carriers 
connecting with it.” (24 FCC at p. 254) 


since there the term ‘‘choice’’ was used in the context of 
the ability of the subscriber to determine the nature of 
the intelligence to be transmitted not in the sense of the 
kind of choice which a recipient of CATV service has in 
turning a dial to receive one or more television programs. 
By so turning the dial the customer has not, as we meant 
it, communicated or transmitted intelligence of his own 
design or choosing. 

Accorpryaty, Ir Is Oxpenzp, That, pursuant to Section 
1.435 of the Commission’s Rules and Regulations and for 
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the reasons given the complaint of WSTV, Inc. Is Dts- 
wassep for failure to state a cause of action within the 
jurisdiction of the Commission. 


Fepera, Communications ComMIssion 


Ben F. Ware 
Acting Secretary 


Released: March 23, 1962 


—_—_— 


BEFORE THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 17038 
WSTYV, Ino., Petitioner, 


v. 


Unrrep Srares or America and 
FeperaL Communications Commission, Respondents. 


Prehearing Stipulation 


The undersigned parties hereto, by their counsel, held 
an informal prehearing conference at the offices of the 
General Counsel of the Federal Communications Commis- 
sion on July 2, 1962 at 11:00 am., at which time the 
following stipulations were reached: 

A. All parties agree and stipulate that the following 
issues are presented by the Petition for Review: 

(1) Did the Commission err in determining that Fort- 
nightly Corporation was not a common carrier within its 
regulatory jurisdiction under Title IL of the Communica- 
tions Act of 1934, as amended, without first forwarding 
petitioner’s complaint to Fortnightly Corporation and 
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investigating the matter and facts complained of by peti- 
tioner pursuant to Section 208 of said Act? 


(2) Did the Commission err in determining that a com- 
munity antenna television system, operated in the manner 
in which the complaint alleges that Fortnightly Corpora- 
tion operates, is not a common carrier within the juris- 
diction of the Commission under Title II of the Com- 
munications Act of 1934, as amended? 


B. Petitioner contends and reserves the right to argue 
that the following additional issues are presented by the 
Petition for Review: 


(3): Did the Commission err in determining that a 
community antenna television system, operated in the 
manner in which Fortnightly Corporation operates, is not 
a common carrier within the jurisdiction of the Commission 
under Title II of the Communications Act of 1934, as 
amended? 


(4) Did the Commission err in determining that com- 
munity antenna. television systems are not subject to the 
Commission’s regulatory jurisdiction under Title II of the 
Communications Act of 1934, as amended? 


Respondents and intervenors do not believe or concede 
that the above issues (3) and (4) are properly before the 
Court and reserve the right to so argue. 

C. The parties have agreed upon the following dates 
for the filing of briefs and joint appendix: 

(1) Petitioner’s brief and joint appendix—September 7, 

1962. 
(2) Respondents’ and intervenors’ briefs—October 19, 
1962. 


(3) Petitioner’s reply brief—November 2, 1962. 


D. The joint appendix shall consist of the following 
documents : 
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(1) Complaint of WSTV, Inc., received by the Federal 
Communications Commission December 1, 1961. 


(2) Commission Order dismissing the Complaint of 
WSTV, Inc., released March 23, 1962. 


(3) This Prehearing Stipulation. 


The Petition for Review will not be printed as a part 
of the joint appendix. 


Respectfully submitted, 


WSTYV, Inc., Petitioner 


By: /s/ Reep Muze 
Reed Miller 
Arnold, Fortas & Porter 
1229-19th Street, N.W. 
Washington 6, D. C. 


/s/ Aszanam Prxsky per RM 
Abraham Pinsky 
Pinsky, Mahan & Barnes 
736 Charles Street 
‘Wellsburg, West Virginia 


/3/ Jax T. McCamic per RM 
Jay T. McCamic 
McCamic & Tinker 
56 Fourteenth Street 
Wheeling, West Virginia 
Its Attorneys 


/s/ Lioxe, KesTENBAUM per RM 
Lionel Kestenbaum, Esquire 
Department of Justice 
Washington 25, D. C. 
Counsel for the 
United States of America 


13 


’8/ Bors V. Reen per RM 
Ruth V. Reel: - 
Federal Communications 
Commission , 
Washington 25, D. C. 
Counsel for 
Federal Communications 
Commission 


FortnicHtiy Corporation, 
Intervenor, 


By: E. Srrarrorp Sarre per DP 
E. Stratford Smith 
Smith & Pepper 
Perpetual Building 
Washington 4, D. C. 


/s/ BR. Micnazt Duncan by DP 
R. Michael Duncan 
Cleary, Gottlieb & Steen 
224 Southern Building 
Washington 5, D.C. 
Its Attorneys 


Nationa, Community TELEVISION 
Association, Inc., Intervenor, 


By: /s/ Rosesr D. L’Hevrevx 
by DP 
Robert D. L’Heureux 
Transportation Building 
Washington 6, D. C. 
Its Attorney 


Dated: July 3, 1962. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Seprempze Trem, 1961 
No. 17,038 
WSTYV, Ine. 


v. 
Fepgrat Communications Comaission, et al. 
Before: Waicur, Circutt Judge, in Chambers. 


Prehearing Order 


Counsel for the parties in the above-entitled case having 
submitted their prehearing stipulation pursuant to Rule 
38(k) of the General Rules of this Court, and the stipula- 
tion having been considered, the stipulation is hereby 
approved, and it is 


Oxperep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 


this court, and that the stipulation and this order shall be 
printed in the joint appendix. 
Dated July 12, 1962 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


Case Nos. 17038 & 17264 
Busr Crarr Broapcastine Company, Petitioner 
v. 
Unrrep States or America and 
Fepera, Communications CoMMISSION, Respondents 


Forrsicutty Corporation, National CoMMUNITY 
Terevision Association, Intervenors 
Prehearing Stipulation 


The undersigned parties hereto, by their counsel, held 
an informal prehearing conference at the offices of the 
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General Counsel of the Federal Communications Commis- 
sion on November 5, 1962, at which time the following stip- 
ulations were reached: 

A. All parties agree and stipulate, with the exception 
noted below, that the following issues are presented by the 
Petition For Review, in Case No. 17264 in addition to those 
approved by Order of the Court (July 12, 1962) in Case 
No. 17038, which cases were consolidated by Order of the 
Court (October 19, 1962) : 

1. Does the Commission have authority, by virtue of its 
powers under Titles I and III of the Communications Act 
of 1934, as amended, to adopt the rules proposed by Peti- 
tioner governing the operations of community antenna 
television systems? 

2. Was the Commission’s refusal to institute a rule- 
making proceeding, as requested by Petitioner, (a). an 
arbitrary and capricious act in violation of Titles I and 
III of the Communications Act, or (b) a proper exercise 
of administrative discretion under the Administrative Pro- 
cedure and Communications Acts? 


Intervenors do not believe or concede that the above issue 
number 1 is properly before the Court and reserve the 
right to so argue, since they interpret the Memorandum 
Opinion and Order of the Commission as involving only 
issue number 2. 


B. The parties have agreed that their briefs in this 
consolidated proceeding may exceed 50 but not 75 pages 
in length, subject to approval of this stipulation by the 
Court. 

C. The parties have agreed upon the following dates for 
the filing of briefs and joint appendix: 

1. Petitioner’s Brief—December 17, 1962. 

2. Respondents’ and Intervenors’ Briefs—January 28, 
1963. 
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3. Petitioner’s Reply Brief—February 11, 1963. 
4, Joint Appendix—February 18, 1963. 


D. The joint appendix shall consist of the documents 
described in the Prehearing Stipulation in Case No. 17038, 
dated July 3, 1962. Subsequent to the filing of Petitioner’s 
Reply Brief, the parties: will confer and attempt to agree 
upon the additional material in Case No. 17264 to be 
included in the joint appendix. 


Respectfully submitted, 


Rusr Crarr BroapcastiIne 
Company, Petitioner 


By: /s/ Reep Muze 
Reed Miller : 
Arnold, Fortas & Porter 
1229 19th St., N.W. 
Washington 6, D. C. 
/s/ AppaHaM PINSKY 
Abraham Pinsky 
Pinsky, Mahan & Barnes 
736 Charles Street 
Wellsburg, W. Virginia 


/3/ Jax T. McCamio 
Jay T. McCamic 
McCamic & Tinker 

56 Fourteenth Street 
Wheeling, W. Virginia 


/s/ AuteNx H. BarxMan 

Allen H. Berkman 

Glick, Berkman & Engel 

922 Frick Building 

Pittsburgh, Pennsylvania 
Its Attorneys 


17 


By: /s/ Lionzn Kestenpaum 
Lionel Kestenbaum 
Department of Justice 
Washington 25, D. C. 

Counsel for the United 
States of America 


By: /s/ Danret R. Ontpavm 
Daniel R. Ohlbaum 
/8/ W. Hare Warenss 
W. Hale Watkins 
Federal Communications 
Commission 
Washington 25, D. C. 
Counsel for Federal 
Communications Com- 
mission 
ForrwicHtiy Corporation, 
Intervenor 


By: /s/ E. Srratrorp Suara 
E. Stratford Smith 
Smith & Pepper 
Perpetual Building 
Washington 4, D. C. 


/s/ R. Micnarn Duncan 
R. Michael Duncan 
Cleary, Gottlieb & Steen 
224 Southern Building 
Washington 5, D. C. 


Its Attorneys 
Narrona, Commontry TELEVISION 
Association, Inc., Intervenor 
By: /s/ Roszsgr D. L’HEvervx 
Robert D. L’Heureux 
Transportation Building 
Washington 6, D. C. 
Dated: November 6, 1962 Its Attorney 
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UNITED STATES COUBT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Szpremper TreEM, 1962 
No. 17,038, 17,264 
Rusr Cearr BroapcasTine Company 
v 


FepreraL ComMMUNICATIONS ComMIssION 
Unrrep Srares or AMERICA 


Before: Wuicut, Circuit Judge, in Chambers. 


Prehearing Order 


The parties in the above-entitled case having submitted 
their prehearing stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having been 
considered, the stipulation is hereby approved, and it is 


Oxpzrep that the stipulation shall control further pro- 
ceedings in this case unless modified by farther order of 
this court, and that the stipnlation and this order shall be 
printed in the joint appendix herein. 


Dated: November 9, 1962. 


UNITED STATES COUBT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Sepremser TERM, 1962 
No. 17,038, 17,264 


Rusr Crarr Broapcastine Company 
v. 
Fepera, ComMUNIcaTIONS Commasston, et al. 


Before: Bazeton, Chief Judge, in Chambers. 


Order 


On consideration of respondents’ unopposed motion to 
extend the time for filing briefs, it is 
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Oxpznep that the times for filing the briefs of the parties 
are hereby fixed as follows: 


Respondents’ and intervenors’ briefs shall be filed on or 
before February 4, 1963. 


Petitioner’s reply brief, if any, shall be filed on or before 
February 18, 1963. 


The joint appendix of the parties shall be filed on or 
before February 25, 1963. 


Dated: February 4, 1963. 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25,.D. ©. 


RM-300° 


In the Matter of: 
Disterurion or TELEVISION Programs sy CoMMUNITY 


Anvrenna Tetzvision Systems 


Petition for Rulemaking 
WSTYV, Inc., licensee of television station WBOY-TV, 
Clarksburg, West Virginia, hereby respectfully petitions 
the Commission to institute rulemaking proceedings look- 
ing toward adoption of the following new rule and in addi- 
tion, or alternatively, the proposed rule set forth in para- 
graph 5 below: 


(a) No license shall be granted for a television sta- 
tion (hereinafter sometimes referred to as ‘‘first sta- 
tion’) which broadcasts the programs of a network 
organization, if the permittee or licensee of such sta- 
tion authorizes or permits, expressly or impliedly, 
directly or indirectly, by oral or written contract, ar- 
rangement or understanding, or by tacit consent, the 
distribution or retransmission by wire of any program 
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telecast on such station, by a community antenna tele- 
vision system which operates in a different commun- 
ity from such station and in which another television 
station (hereinafter referred to as ‘second station’’) 
has been authorized to operate by the Commission, 
where such other television station telecasts the same 
program. 


(b) The provisions of paragraph (a) hereof shall 
not apply in any of the following situations: 


(1) Where the Grade A contour of the second 
station does not cover the entire community in which 
such retransmission service is provided by the com- 
munity antenna system. 


(2) Where the program telecast by the first sta- 
tion is not-telecast by the second station simul- 


taneously or within seven days after it has been 
telecast on the first station. 


(3) Where the second station has failed to give 
written notice to the first station and the operator 
of the community antenna television system, at least 
five days before the date of telecast of any such 
program by the second station, of the second sta- 
tion’s intention to telecast such program on such 
date. 


(c) In determining whether any licensee or permit- 
tee authorizes, permits, or has given tacit consent 
to the retransmission of its program by a com- 
munity antenna television system, the Commission 

will take into consideration the actions and practices 

of the first station in relation to the community an- 

tenna system involved from which consent may reason- 

ably be implied, including, but not limited to, the fol- 
lowing: 

(1) Publication or release of coverage maps, sales 

and other promotional material by the first station 
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or its officers, employees or agents which rely upon 
or claim coverage obtained by it by means of the 
distribution or retransmission services of the com- 
munity antenna system. 


(2) The sale or donation of advertising time by 
the first station to the community antenna television 
system for promoting the service of the community 
antenna television system. 


(3) Financial and other arrangements and activi- 
ties of the first station which are designed to assist 
the community antenna television system in the de- 
velopment, promotion, or advancement of its re- 
transmission services in any community within the 

Grade A service area of the second station. 


(d) ‘‘Community antenna television system’’ 
means any wire or cable facility performing the 
service of receiving and amplifying the signals trans- 
mitting programs broadcast by one or more television 
stations and redistributing such programs to subscrib- 
ing members of the public, but such term shall not 
inelude (1) any such facility which serves fewer than 
fifty subscribers, (2) any such facility which serves 
only the residents of one or more apartment dwellings 
under common ownership, control, or management, and 
commercial establishments located on the premises, or 
any such facility used only for the distribution, by 
wire, of programs for which a charge is imposed gen- 
erally on all subscribers wherever located, and which 
are not in the first instance broadcast for reception 
without charge by all members of the public within 
the direct range of television broadcast stations. 


In support of the instant petition, it is respectfully shown 
as follows: 


1. The purpose of the proposed new rule is to prevent 
large market television stations, by means of community 
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antenna television systems, from extending or enlarging 

their normal service areas in a way that results in 
5 the duplication of programs carried by, or which 

would be available from, smaller market stations in 
the latter’s Grade A service areas. The facts justifying 
adoption of the rule proposed herein are a matter of public 
record in prior proceedings before this Commission in 
Docket No. 12443 and in those portions of the proceedings 
before the Committee on Interstate and Foreign Com- 
merce of the United States Senate, 85th Congress, 2d ses- 
sion, dealing with “The Problem of Television Service for 
Smaller Communities.” Petitioner incorporates by refer- 
ence herein the factual material in the Commission’s Re- 
port and Order in Docket No. 12443, adopted April 13, 1959 
(26 F.C.C. 403), the Staff Report Prepared for the Com- 
mittee on Interstate and Foreign Commerce, United States 
Senate, 85th Congress, 2a Session, dated December 26, 
1958, and the Commission’s subsequent presentations to 


said Committee as to the reasons in the public interest for 
administrative regulation of the transmission by commun- 
ity antenna television systems of programs of large market 
stations duplicating the programs of small market stations.* 


9. In each instance in which the Commission has, in the 
past, expressed doubt as to its authority to deal with the 
adverse effects upon the public interest of community 
antenna operations, the Commission’s consideration has 
been confined to its authority to adopt rules or to take other 
remedial actions directed to the community antenna oper- 

ators themselves. In none of its past decisions 
6 concerned with community antenna operations, has 
the Commission passed on the question of its author- 
ity to enact rules under Title III of the Act pertaining to 
conduct or activities of its licensees which might aid or 


2 See particularly the Commission ’s <<Explanation of Proposed Amend- 
ments to Sections 3 and 303 of the Communications Act of 1934, as amen de 
adopted January 4, 1961 (Mimeo. No. 98094). 
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abet the undesirable aspects of such operations, such as 
the rule proposed herein. The Commission has clear an- 
thority to adopt such rule under Sections 303(b) ; 303(d) ; 
303(f) ; 303(g); 303(h); 303(i); 303(r); 307(b); 308(b) ; 
312(a)(3); and 312(b)(1); and under the decision of the 
Supreme Court of the United States in N.B.C. v. United 
States, 319 U.S. 190 (1943) ; F.C.C. v. American Broadcast- 
ing Co., Inc., 345 U.S. 284, 10 R.R. 2030 (1954). See also 
lower court decision in American Broadcasting Co., Inc. v. 
United States, 110 F. Supp. 374, 8 R.R. 2055 (S.D.N-Y., 
1953). 


3. The Commission in recent months has recognized the 
necessity for regulatory policies which would safeguard the 
objectives and purposes of its nationwide television allo- 
cations plan, particularly Priority 2 thereof, whether the 
threat to such objectives be from community antenna opera- 
tions or other activities.? Its stated purpose in requesting 
legislation enabling it to regulate directly certain aspects 
of community antenna operations, is to prevent those 
aspects of such operations which jeopardize the existence 
of local small market television stations. Because the 
Commission now recognizes the necessity for such meas- 

ures, it has a responsibility to utilize and exhanst 
7 such authority as it now has, with respect to its large 

market television licensees,* to prevent such licensees 
from aiding or abetting, authorizing or permitting, acqui- 
escing in, or otherwise cooperating with and assisting‘ those 
phases of community antenna operations which extend such 
licensees’ market areas and at the same time cause dupli- 
cation of programming which is or would be available from 
local stations in the extended areas, thereby impairing the 


2 See footnote 1, supra. See also Triangle Publications, Ino., 17 E.R. 624 
(Aff’d in Triangle Publications, Inc. v. F.C.C., 291 F(2) 342, 21 BR. 2038, 
and Television Corp. of Michigan v. F.C.C., 21 B.B. 2107. 


3See Staff Report Prepared for the Committece on Interstate and Foreign 
Commerce, United States Senate, 85th Congress, 2d Session, at pages 46-54. 
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ability of the smaller market station to serve the public 
in its primary coverage area. 


4. The rule proposed herein would provide the television 
industry with a basic public policy enunciated by the Com- 
mission which would assist in the curtailment of practices 
of commmunity antenna systems which are at variance 
with such policy. At the same time, the proposed rule 
would put licensees on notice of a responsibility to avoid 
active participation in such extension or enlargement of 
their normal service areas and to take reasonable measures 
to prevent such result, where it is apparent to them that 
the programs of their stations distributed by community 
antenna systems in particular areas, would duplicate pro- 
grams of smaller market stations. The proposed rule 
should therefore aid in accomplishing for the smaller mar- 
kets, in respect to program duplication, the same situation 
that generally prevails in the large markets. 


5, Alternatively, or in addition, it is respectfully re- 
quested that the following proposed rule be made 
the subject of rulemaking proceedings: 


(a) No community antenna television system serv- 
ing a community shall transmit or distribute a program 
of a television station located in another commmunity 
(hereinafter referred to as “first station’’) where such 
program is telecast by another television station (here- 
inafter referred to as ‘‘second station’’) whose Grade 
A contour covers the entire community served by such 
community antenna system. 


(b) The provisions of paragraph (a) hereof shall 
not apply in any of the following situations: 


(1) Where the program telecast by the first sta- 
tion is not telecast by the second station simul- 
taneously or within seven days after it has been tele- 
cast on the first station. 
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(2) Where the second station has failed to give 
written notice to the operator of the community an- 
tenna system at least five days before the date of 
its telecast of any such program, of its intention to 
telecast such program on such date. 


(3) “Community antenna television system”. 
means any wire or cable facility performing the 
service of receiving and amplifying the. signals 

transmitting programs broadcast by one.or more 
television stations and redistributing such programs | 
to subscribing members of the public, but such term 
shall not include (1) any such facility which serves 
fewer than fifty subscribers, (2) any such facility 
which serves only the residents of one or more apart- 
ment dwellings under common ownership, control, 
or management, and commercial establishments lo- 
cated on the premises, or any such facility used only 
for the distribution, by wire, of programs for which 
a charge is imposed generally on all subscribers 
wherever located, and which are not in the first 
instance broadcast for reception without charge by 
all members of the public within the direct range 
of television broadcast stations. 


6. The Commission has heretofore expressed doubt, in 
its Report and Order in Docket No. 12443 (paras. 69-70), 
that it has ‘‘plenary power”’ to adopt rules which directly 
regulate community antenna operations. However, its opin- 
ion was not related to any particular proposed rule. More- 
over such opinion does not appear to be a categorical ruling 

that the Commission lacks authority to issue any 
10 rules directly applicable to community antenna op- 

erations. Rather, the Commission’s opinion was 
premised upon its ‘‘inability,’”’ at that time to determine 
the adverse impact of community antenna operations gen- 
erally upon local small market stations. 
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7. The Commission has now found such an “adverse 
impact.’’ It has ‘recognized that some adjustment of the 
unfair competitive situation of local television stations as 
against community antenna systems would be in the public 
interest.”? It has also recognized the desirability of some 
measures which would prevent the duplication by com- 
munity antenna television systems of programs being car- 
ried by the local station. (See footnote 1, supra) The 
proposed rule is designed to prevent only the duplication of 
programs, which is an admittedly undesirable aspect of 
community antenna operations. 


8. The Commission has been charged with the duties to 
‘“Cencourage the larger and more effective use of radio in 
the public interest’’ [Sec. 303(g)]; ‘prescribe the nature 
of the service to be rendered by each class of licensed sta- 
tions’? [Sec. 303(b)]; and to “make such distribution of 
licenses, frequencies, hours of operation, and of power 
among the several States and communities as to provide 
a fair, efficient and equitable distribution of radio service 
to each of the same’”’ [Sec. 307(b)]. The Commission has 
also been given authority to “make such regulations . . . a8 
it may deem necessary . . . to carry out the provisions of 
this Act” [Sec. 303(f)] and to ‘¢make such rules and reg- 
ulations and prescribe such restrictions and conditions, .. . 
as may be necessary to carry out the provisions of 

this Act.”? This authority is nowhere limited to 
11 _— regulations directly applicable to businesses or activ- 

jties which are subject to licensing by the Commis- 
sion.* Accordingly, a regulation, such as that proposed 
herein, which is supportable by findings that such a measure 
is necessary to the encouragement of the larger and more 
effective use of radio in the public interest, and to the 
achievement of a fair, efficient, and equitable distribution 
of television service, as determined by the Commission in 


«Compare Section 303(j) under which the authority is given ‘“to make 
special regulations applicable to radio station engaged in chain broadcasting.’’ 
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its nationwide television allocation plan and the priorities 
underlying said plan, would be clearly within the Com- 
mission’s authority notwithstanding the fact that it is 
directly applicable to an activity which may not be subject 
to licensing by the Commission. And, since the proposed 
rule is strictly limited to a curtailment of activities which 
can be (and indeed have been) found to have an adverse 
impact on the development of local television outlets in 
small markets, there can be no doubt that such exercise of 
authority would be reasonably related to the implementa- 
tion of the express provisions of the Act quoted above, and 
therefore fully sustainable. 
12 Wuenerore, in the light of the foregoing, it is 
respectfully requested that the Commission institute 
rulemaking proceedings looking towards the adoption of 
the rules herein proposed. 


Respectfully submitted, 


WSTYV, Inc. 
Benepicr P. Corronz 
Cottone & Fanelli 
1001 Connecticut Ave., N.W. 
Washington 6, D. C. 

Its Attorneys 


Of Counsel: 


AsranamM Pinsky 

Pinsky, Mahan & Barnes 
736 Charles Street 
Wellsburg, West Virginia 


Jay T. McCamnc 
McCamic & Tinker 

56 Fourteenth Street 
Wheeling, West Virginia 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 


RM 300 
Docket No. .....--secee 
In the Matter of: 
Distribution of Television Programs by 
Community Antenna Television Systems 


Reply to Opposition to Petition for Rulemaking 
WSTYV, Inc, Petitioner herein, in reply to the Opposition 
to Petition for Rulemaking filed by the National Community 
Television Association (NCTA) respectfully shows as fol- 
lows: 


1. NCTA engages in a laborious description of the na- 
ture of CATV operations in order to analogize CATV 
systems to ‘‘master-antennas”’ maintained cooperatively 


by a group of TV receiver owners. By some unexplained 
reasoning, NTCA seems to be suggesting that this analogy 
demonstrates the unsoundness, undesirability or illegality 
of the proposed rules. The attempted analogy is patently 
fallacious. In the master antenna situation, the ‘‘owners’’ 
provide a reception service to themselves for no charge. 
However, a CATV system is engaged for profit in the 
business of providing a reception, transmission and distri- 
bution service to unlimited numbers of members of the 
public for a charge. Whether this service is performed 
by the CATV operator as a completely independent inter- 
mediary between the originator of the broadcast signals 
(stations or networks), and the receiving public, or as an 

‘“Cagent,’’ expressly authorized or recognized by such 
56 _ originator, or as a complete interloper, it still re- 

mains that the service is part of a unitary trans- 
mission process between the originator and the public which 
is invariably interstate in character. (See in this connection 
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excellent discussion of ‘‘unitary transmission’’ concept in 
73 Harvard Law Review 386). 


2. NCTA logically describes the master-antenna situa- 
tion as an activity in which the ‘‘owners” directly provide 
a service to themselves and by this token NTCA has estab- 
lished a vital distinction not only in regard to the different 
legal relationships involved but also in regard to the ques- 
tion of the necessity and desirability of regulatory meas- 
ures in the CATV situation. It is plain that vital public 
interest considerations are involved where large numbers 
of the public depend upon others for a communications 
service and that such considerations are not present where 
individual members of the public, by providing such service 
to themselves, can adequately protect themselves. 


3. NCTA’s contention that an individual TV set owner, 
by utilizing his own financial resources, or by pooling his 
resources with others, could do for himself what CATV 
systems do for great numbers of the public who cannot and 
do not provide such service to themselves, proves no more 
than what it states, i.e., that some people are able to and 
do provide service to themselves and others do not. But 
it does not follow that regulatory measures are inap- 
propriate when someone else sets himself up in business to 

provide the service to a large collection of such peo- 
57 ple, ie., the public, and thereby cause consequences 

which might become adverse to the public interest. 
For example, regulation may be unnecessary and inappro- 
priate when people operate their own trucks to haul their 
own goods from city to city. But this does not prove that 
regulation is not necessary or appropriate where one oper- 
ates a truck or fleet of trucks to haul the goods of large 
numbers of such people. In short, it is specious to argue 
that there should be no Commission rule designed to protect 
the public against detriment caused by CATV operations 
on the theory it would be unwise to have a similar rule ap- 
plying to set-owners who serve themselves. The simple and 
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short answer is that no such rule as the latter one is involved 
here. Moreover, no adverse consequences to the public 
interest from the private antenna situation, are suggested 
or conceivable, whereas such adverse consequences from 
CATV operation are now only too well established. 


4. Assuming arguendo that the Court’s use of the ‘‘mas- 
ter antenna analogy”’ in the Intermountain case was sound, 
the analogy can only be relevant or applicable, if at all, 
where the issue is concerned with private injury to a TV 
station from the operations of a CATV system. But the 
Court’s reasoning is wholly irrelevant and does not and 
cannot preclude the Commission, which is concerned with 
protecting the public’s interest in broadcast service, from 
taking appropriate action preventing CATV operations 
from causing detriment to such service. 


5. Except for its inapplicable ‘‘master antenna’’ analogy, 
NCTA does not attempt to answer Petitioner’s spe- 
58 cific showing as to the Commission’s authority to 
adopt the proposed rules. NCTA argues that the 
first proposed rule is ‘‘ynworkable,” but that it would 
accomplish by indirection the same result as the second 
proposed rule. It argues that the Commission has dis- 
claimed all jurisdiction to adopt and enforce any rule such 
as the second rale, which is directly applicable to CATV 
operators, and that the rule is, therefore, illegal. NCTA 
says that the first rule is ‘‘ynworkable’’ because, allegedly, 
no TV station has an enforceable power to forbid the dis- 
tribution of its programs by a CATV system. Under 
NCTA’s view, the first rale accomplishes nothing because 
of the alleged absence of such an enforceable power. On 
the other hand, if the TV station does have an enforceable 
power to forbid the distribution of its programs by a CATV 
system, then the first rule, rather than being ‘¢onwork- 
able,’’ is very workable qndeed. Moreover, if the TV station 
does have such an enforceable power, NCTA implicitly 
concedes that there would be no ‘‘burdensome duty or re- 
sponsibility’? imposed upon broadcast licensees. 
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6. As to NCTA’s contention that TV licensees have no 
enforceable power to control the distribution of their pro- 
grams by CATV operators, it is first to be noted that not 
a single broadcast licensee has so far come forward to 
oppose rulemaking proceedings with respect to either the 
first or second proposed rule or to claim that they lack 
such enforceable power and would be subject to burden- 
some duties under the first proposed rule. It is hardly to 
be assumed that NCTA or any CATV system have been 
elected as the spokesmen for TV broadcasters who fear 

the alleged threat to their continued existence which 
59 NCTA has so alarmingly painted. Realistically, it 

is clear that what NCTA fears is that the rule is 
very workable because some, if not all, TV broadcasters do 
have the enforceable power to control distribution of their 
programs by CATV operators under the conditions pre- 
seribed in the first proposed rule, that such broadcasters 
see no problem in utilizing that power, and that the rule 
would assist broadcasters in enforcing that power. 


7. The question of whether TV broadcasters have an 
enforceable power to prevent the duplication caused by 
CATV operations, must be resolved in individual cases; 
and the Commission cannot presume that NCTA’s subjec- 
tive, unsupported and self-serving legal opinion is the 
universal law. NCTA is only attempting to spread false 
alarms in contending that the first proposed rule would 
penalize licensees for something over which they have no 
control. It is obvious that, under the first proposed rule, 
any licensee who demonstrates that he has no enforceable 
right to prevent such distribution, cannot possibly have his 
license placed in jeopardy. 


8. NCTA labors with similar ineffectiveness in its con- 
tention that the first proposed rule is bad because it is 
limited to network programs. First, it pleads that it cannot 
understand what is meant by the phrase ‘‘broadcast the 
programs of a network organization,’’ and in the next 
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breath it reveals its amazingly correct understanding of 
what this does mean. NCTA argues, in effect that it is 
unfair and discriminatory for the rule not to include inde- 

pendent, non-network affiliated stations. Apparently, 
60 NCTA is also suggesting that the rule should include 

non-network as well as network programs. Despite 
NCTA’s professed ignorance of the reasons for not includ- 
ing non-network programs, several reasons are obvious, 
including the following: First, the rule might really have 
been ‘“‘unworkable” if the programs had been included, 
because the mechanics of notice (which were included in 
the rule for the protection of the first station and the 
CATV system), would be next to impossible. For, unlike 
network programs, less complete information is available 
as to what non-network programs (syndicated or other- 
wise) the first station is going to carry and when such 
programs are likely to be broadcast. Second, there is no 
reason for including such programs because, in contrast 
to network programs, it is very rarely, if ever, that there 


is a likelihood of substantial duplication (simultaneous or 
near-simultaneous) of such programs by the first and sec- 
ond stations. Third, locally originated programs of the 

distantly located first station, which are designed 
61 for local viewing and are distributed by the CATV 

system in the second station’s community cause the 
second station concern, competitively, in just about the 


2 There was an inadvertent ambiguity in paragraph (b)(3) of the first 
proposed rule and paragraph (b) (2) of the second proposed rule. The inten- 
tion was that the second station would, at least five days before the telecast 
by the first station, notify the first station and the CATV operator, that the 
second station expects to telecast the same program within seven days of the 
date of telecast by the first station, The language should be revised as follows: 


(3) Where the second station has failed, at least five days before the 
telecast of any such program by the first station, to notify the first station 
and the operator of the community antenna television system, of the second 
station’s intention to telecast such program within seven days of the date 
of telecast of such program by the first station. 


A similar change should be made in paragraph (b) (2) of the second proposed 
rule. 
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same degree or ratio as the public of such community is 
interested in viewing such programs. Fourth, the most 
serious competitive impact of duplication occurs in regard 
to network programs, because of their generally greater 
appeal to the public than other kinds of programs. 


9. NCTA is again in error in contending that the first 
proposed rule prohibits the first station from selling adver- 
tising time to a CATV system, and that this would be 
regulating the ‘‘internal business’’ of the station and would 
constitute ‘‘censorship.’? The language objected to does 
not prohibit the sale of advertising time to anyone. A 
sale or donation of time to a CATV system is merely one 
of the many circumstances to be considered in determining 
whether the first station has in effect given clandestine 
consent to, or promoted, such duplication by such an ar- 
rangement. Thus, where a ‘‘sale’’ of time is made by 
the first station to a CATV operator, it might be the case 
that the first station could actually be giving the time to 
the CATV system, or charging reduced rates, in considera- 
tion of the benefit to the first station from the CATV 
system’s distribution of the first station’s programs. This 
is no more ‘‘censorship’’ or a regulation of the ‘‘internal 
business’’ of a station than a Commission finding that a 
‘‘time brokerage’? arrangement may be indicated by the 
fact, among others, that the licensee donated the time to 
the alleged time broker or sold it to him at a reduced rate. 
An action which may be perfectly lawful, in and of itself, 

may properly have evidentiary significance in a de- 
62 termination as to the intention or purpose of the 

actor. Characteristically, NCTA does not explain 
how any ‘‘censorship’’ or ‘‘species of censorship”’ is in- 
volved. 


10. In urging that the first proposed rule is illegal, 
NCTA cavalierly ignores the statutory and Court authori- 
ties cited by Petitioner on page 6 of its Petition. Even 
if it be assumed arguendo that the Commission does not 


34 


have authority under Title III of the Act to issue rules 
which operate directly against CATV system operators, 
its power to adopt regulations which define conduct or 
activities of broadcast licensees, particularly those engaged 
in chain broadcasting, which are not in the public interest, 
convenience, or necessity, has been so long and so firmly 
established under these authorities, that there is no room 
for argument. In the case of the network regulations, it 
was immaterial that those regulations, although directed 
against licensees engaged in chain broadcasting, operated 
adversely against the net works over which the Commission 
was given no express regulatory or licensing authority. 
Similarly, it is immaterial here that the first proposed rule, 
although directed against TV licensees engaged in chain 
broadcasting, may operate adversely against CATV oper- 
ators. 


11. NCTA has failed to show that the proposed rules 
are in any way unreasonable. But, in any event, the de- 


termination of the reasonableness, necessity, and desirabil- 
ity of any proposed rule is the very purpose of rulemaking 
proceedings and Petitioner has made more than a prima 
facie showing as to its necessity and desirability, and set 

forth sufficient grounds to warrant the institution of 
68 such proceedings (Petition, paras. 1, 3, and 4) Far- 

ther, in this connection, the necessity and desira- 
bility of the proposed rules are now additionally illustrated 
in the recently filed ‘‘Petition for Relief”? by WJPB-TV, 
Inc., licensee of WJPB-TV, Weston, Fairmont, Clarks- 
burg, West Virginia.”’ WJPB-TV has provided numerous 
instances showing the serious adverse impact upon the 
public interest because of the duplication of programs re- 
sulting from CATV operations in the Clarksburg-Fairmont 
area. In particular, WJPB-TV has forcefully shown how 
active cooperation by a distant large market TV station 
with the CATV systems, has seriously jeopardized the 
operation and service to the public of the local TV station 
in that area, and how this situation has resulted in blotting 
out from viewers a channel which was expressly allocated 
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by the Commission to provide local service and in substi- 
tuting another channel assigned for a different purpose. 


12. NCTA’s attack upon the second proposed rule is 
that the Commission has completely and forever foreclosed 
such a rule by its previous actions and by its request for 
amendatory legislation. Petitioner has already pointed 
out, and repeats, that the Commission’s previous deci- 
sions (which have not been judicially reviewed) have not 
been a square ruling that it has no jurisdiction to adopt 
any type of rule operating directly against CATV opera- 
tions. Indeed, the very language quoted by NCTA from 
the Commission’s Report and Order in Docket 12443, indi- 
cates that the Commission recognized the possible merit 
of a ‘workable’? rule restricted to the ‘‘simultaneous dup- 

lication’? of network programs. By implication, the 
64 Commission recognized its authority to adopt such 

a rule. And the fact that the Commission has asked 
for amendatory legislation which expressly authorizes the 
issuance of regulations operating directly against CATV 
operations, does not mean that the Commission has fore- 
closed itself from considering any such proposed regula- 
tion. It may well be that the Commission decided to request 
legislation defining its powers in express language, in order 
to lessen the possibility of time-consuming litigation, in 
the belief that such legislation might be forthcoming at an 
early date. Experience has now shown that the legislation 
route is likely to be more time-consuming and cause con- 
siderably more delay in achieving the desired results than 
if the Commission were to proceed to assert its existing 
authority in this matter. 


13. If the Commission’s actions are to be understood to 
be rulings of the nature contended by NCTA, it is respect- 
fully submitted that the Commission has erred seriously 
and that such rulings must and should be reconsidered. 
Clearly, such reconsideration is not foreclosed by the doc- 
trine of stare decisis. It is well established that this doc- 
trine is not applicable to administrative determinations. 
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14. NCTA does not attempt to meet or refute the argu- 
ments in paragraph 8 of Petitioner’s Petition, supported 
by reference to many specific provisions of the Act, estab- 
lishing that the Commission has ample power to adopt 
regulations pertaining to CATV operations which adversely 
affect or interfere with achievement of the express pur- 
poses of the Act which the Commission has been directed 
to implement. In addition to the provisions cited, the pro- 
visions of the last sentence of Section 201(b), authorizing 

the Commission ‘‘to prescribe such rules and regu- 
65 lations as may be necessary in the public interest 

to carry out the provisions of this Act,”’ in conjunc- 
tion with Sections 1, 3(a), 3(b), 3(d), 3(e), and 301, clearly 
authorize the Commission to adopt rules which have direct 
applications to persons, such as CATV operators, whose 
operations affect interstate radio communications, whether 
or not such persons are otherwise subject to express direct 
regulatory or licensing control as common carriers or 
licensees of radio frequencies. 


15. In sum, not only does the Commission have authority 
to adopt measures with respect to the duplication of tele- 
vision programs caused by CATV operations but the situa- 
tion demanding such measures has been brought home to 
the Commission in its own inquires, the inquiries of the 
Senate Interstate and Foreign Commerce Committee and, 
most recently, by the ‘‘Petition for Relief”? filed by WJPB- 
TV. The latter Petition vigorously describes major con- 
sequences of CATV operations which should impress the 
Commission as seriously detrimental to the public interest. 


16. The master antenna myth has always been the sanctu- 
ary with which CATV seeks to immunize itself from the 
Commission’s jurisdiction. But, when state regulatory ju- 
risdiction is invoked, CATV transmutes itself into an 
interstate activity. So this self-styled communal project, 
absent any regulatory process, either federal or state, has 
waxed into a fabulously profitable industry spread through- 
out the U.S.A., and serving close to four million households 
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representing a population of about twelve million people, 
and thereby impairing existing and potential free TV 
66 __ service to the public. See the New Yoru Tues, Sun- 
day, October 22, 1961, Section 3, p. 1. (Attached 
hereto as Annex A) 


17. What is more, there is no limitation on multiple 
ownership and control of CATV systems by individuals 
and corporations. It is now leading to a concentration of 
power that is completely out of character and undesirable 
in a public service industry where public interest, conveni- 
ence and necesity is the Commission’s responsibility and 
authority. 

18. To visualize the financial Frankenstein that has been 
spawned by the credulity afforded to its sophistical master 
antenna image argument, reference is had to the Novem- 
ber 20, 1961, issue of Taz Varve Live Investment Survey, 
tHe Speciay Srrvarion, Volume XVII, No. 4 on Tue Com- 
muntry Antenna Systems Inpusrey (Attached hereto as 
Annex B). 


19. It is described as a ‘‘quasi utility’’ offering ‘‘extraor- 
dinary wide long term appreciation particularly for patient 
investors’? by investment surveys recommending the pur- 
chase of the public offering of shares of stock in selected 
CATV companies. 


20. The Communications Act is replete with provisions 
authorizing the Commission to exercise jurisdiction over 
CATV systems. The Commission itself has been careful 
to reserve the right to invoke regulatory processes on an 
ad hoc basis. See Report and Order, Docket No. 12443, 
and the recent Thermopolis case. The particular Clarks- 

burg, West Virginia, cable system, even in its in- 
67 fancy, was described as a possible ‘‘adjunct of a 

broadcast service” when before the Federal Court 
in 1955.7 


2Clarksburg Publishing Co. v. Federal Communications Commission (June 
1955) 225 (F2) 511. Bazelon, Circuit Judge. ‘‘The Commission will pre- 
sumably assert jurisdiction to regulate community antenna systems if and 
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21. The magnitude of these operations especially in those 
areas where CATV is destroying free TV service to the 
public and defeating the FCC allocations is in and of itself 
a compelling reason for the Commission to take another 
look at the matter and at the very least to institute full 
inquiry into the desirability of such measures through the 
vehicle of a rulemaking proceeding as proposed by Peti- 
tioner. 


22. It is respectfally submitted, therefore, that the NCTA 
Opposition is entirely without merit and that the Commis- 
sion should promptly institute rulemaking proceedings as 
requested in Petitioner’s Petition for Proposed Bule- 
making. 

Respectfully submitted, 


y 

Benedict P. Cottone 

Cottone & Fanelli 
1001 Connecticut Avenue, NW 
Washington 6, D. C. 

Its Attorneys 
February 2, 1962 
Of Counsel: 


Abraham Pinsky 

Pinsky, Mahan & Barnes 
736 Charles Street 
Wellsburg, West Virginia 


Jay T. McCamic 
McCamic & Tinker 

56 Fourteenth Street 
Wheeling, West Virginia 
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when it concludes that such systems provide or are adjuncts of a broadcast 
service. Tts failure thus far to assert such jurisdiction standing by itself can- 
not support conclusion that the systems are not service within the meaning 
of the Bule.’? See footnotes on Pages 516 and 517 of the opinion. 
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Benedict P. Cottone 


69 ANNEX A 
Antenna Systems In TV Ane Game 
More Than 1,000 Community Installations in Operation 
By John Johnsrud 


From Kingston, N. Y., to Walla Walla, Wash., more than 
3,700,000 households are paying for the privilege of seeing 
the same television programs that residents of New York, 
Chicago, Los Angeles and other leading cities receive free. 


In the decade and a half since the end of World War I, 
more than 1,000 communities in all parts of the country 
have installed community antenna systems to make it pos- 
sible for them to have the variety of programming avail- 
able in the largest cities. The investment in electronic 
equipment, antenna towers and distribution cables now 
totals some $450,000,000. 
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A great majority of such systems are owned and oper- 
ated by local companies. However, several national com- 
panies have begun buying individual systems, and, in some 
cases, the associated microwave long-distance transmission 
lines. 

TerePRomPTes ACTIVE 


One of the most active in the field is the TelePrompTer 
Corporation, which owns nine systems, mainly in the West. 
It has announced also that it will construct a community 
television system in Honolulu, which it plans will even- 
tually cover all the Hawaiian Islands. This is a joint ven- 
ture with an affiliate of Kaiser Industries, Inc. 


Also in the field are National Theatres and Television, 
Ine., the Siegler Corporation and the H. & B. American 
Corporation. H. & B. entered the field by purchasing the 
systems owned by the Jerrold Electronics Corporation, 
which, with the Entron Corporation, is a major supplier 


of equipment to the community antenna industry. Both of 
these suppliers are planning to maintain at least a foothold 
in the operation of such systems. 


Entron of Bladensburg, Md., is installing and will jointly 
operate a system in Carlsbad, N. M., while J: errold, of Phila- 
delphia, will jointly operate a system in Ottawa, Dl. 


Basically, a community antenna system consists of an 
antenna at a convenient place to receive a distant television 
signal and electronic gear to drive the signal at increased 
strength through a coaxial cable distribution grid. In many 
cases, however, the most convenient place for an antenna 
is too far from the community to be served for the economi- 
cal installation of coaxial cables. In such cases, microwave 
transmission lines, some ranning hundreds of miles, are 
installed instead of coaxial cables. 


Entron and Jerrold both started operations as suppliers’ 
of residential and institational master antenna systems, 
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which were cheaper and more efficient than the roof-top 
clutter of individual antennas that began sprouting from 
city skylines. Community systems are essentially the same, 
but extend over a greater area. 


Bumprve Freeze a Spun 


A big impetus to the community antenna industry was 
the freeze on new television station construction ordered 
by the Federal Communications Commission in 1948. In 
the period of the freeze, which was lifted in 1952, many 
towns and cities built community antennas to receive sig- 
nals from the stations that did exist. Thus, in effect, a 
form of pay television, the merits of which have long been 
debated, began more than ten years ago and seems to be 
thriving. 

The proponents of community antenna systems believe 
that non-sponsored, specially programmed pay television is 
a natural future extension for such systems. Instead of 


sending the signal received by the antenna through the 
distribution grid, the operators would send locally orig- 
inated pay television programs. Civil defense messages, 
educational broadcasts and a variety of special events also 
could be sent. In this way, the community system could 
become a self-contained community communications net- 
work. 


Many areas of the nation do not receive a great variety 
of programs. Some 30 per cent of the nation still receives 
only one station and about 60 per cent get but two channels. 
This fact led to the establishment of ultra-high frequency 
channels in addition to channels 2 through 13 in the very- 
high frequency spectrum. 


Henry Diambra, president of Entron, believes that the 
allocation of ultra-high frequency channels might have 
been a threat to the industry that his company supplies 
were it not for the fact that there has been no rush for 
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stations in the new range. He says that the main reason 
for the hesitation is economics. It would cost about ten 
times more to buy equipment and broadcast on channel 60 
than on channel'2 or 4. Since sponsors cannot be charged 
more for this greater overhead, the ultra-high frequency 
station is at a competitive disadvantage, he explains. 


The future seems bright to Mr. Diambra and other lead- 
ers in the field. They expect that in the next decade some 
1,000 more community antenna systems will be installed 
and present installations will grow as more subscribers 
join. 

For the subscriber, the most important aspect of the 


community antenna system is that for $5 to $10 a month 
he can receive five to seven more channels. 


94 BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 


RM-300 


In the Matter of 
Distarsvtion or TELEVISION ProcEaMs BY 
Commountry ANTENNA TELEVISION Systems 


Memorandum. Opinion and Order 


By the Commission: 
1. The Commission has before it: 


(a) A Petition for Rule Making (RM-300) filed on De- 
cember 1, 1961, by WSTV, Inc., licensee of WBOY-TV, 
Clarksburg, West Virginia, to adopt a rule that would pro- 
vide that no license shall be granted for a television station 
which broadcasts the programs of a network, if the licensee 
authorizes or permits the distribution by wire of any pro- 
grams telecast on its station by a community antenna sys- 
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tem which operates in a different community in which 
another television station is broadcasting the same pro- 
grams. WSTV, Inc. further requests that the Commission, 
either alternatively or in addition to, adopt a rule which 
would prohibit a community antenna television system from 
transmitting a program of a television station located in 
another community, where such program is telecast by an- 
other television station whose Grade A contour covers the 
entire community served by the community antenna system. 


(b) A ‘Petition for Relief” filed on January 18,. 1962, 
by WJPB-TV, Weston, West Virginia, requesting that the 
Commission review its earlier decision concerning its legal 
authority over the entry of a community antenna television 
system into an area; institute an inquiry as to whether 
the CATV systems in the Weston-Clarksburg-Fairmont 
area operate with the cooperation of the stations whose 
signals are used ; and institute an action to prevent coopera- 
tion of television stations with CATV systems. 


(c) Opposition of the National Community Television 
Association, Inc. (NCTA) filed January 8, 1962 to the 
petition for rule making.” 


(d) Replies to the Opposition of NCTA filed by WSTV, 
Ine, and WJPB-TV. aa, 


95 2. Petitioners state that the purpose of the pro- 

posed rules is to prevent large market television sta- 
tions from extending their normal service areas by means of 
community antenna television systems in a way that results 
in the duplication of programs carried by, or which would 
be available from, smaller market stations in the latter’s 
Grade A service area. WSTV, Inc. urges that in none of 
the past decisions concerned with community antenna oper- 
ations has the Commission passed on the question of its 


20n May 14, 1962, the Tri-State TV Translator Association, a voluntary 
association of citizens in Wyoming, Idaho and Montana, filed a letter in sup- 
port of the WSTV petition. 
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authority to enact rales under Tile III of the Communica- 
tions Act of 1934, as amended, pertaining to conduct or 
activities of its licensees which might aid or abet the unde- 
sirable aspects of such operations, and that the Commission 
has recently recognized the necessity for regulatory poli- 
cies which would safeguard the objectives and purposes 
of its nationwide television allocations plan, whether the 
threat to such objectives be from community antenna oper- 
ations or other activities. 


3. In its ‘Petition for Relief,’” WJPB-TV asserts that 
its station in Weston, and WBOY-TV in Clarksburg, West 
Virginia, are the only stations serving northern West Vir- 
ginia. CATV systems are bringing in signals from Pitts- 
burgh, Wheeling, Huntington, Charleston, and Steubenville 
to WJPB-IV’s service area. The systems do not carry 
the signals of either of the two local stations, except in 
the community of Weston, where the CATV is transmitting 
WJPB’s signal. WJPB-TV operates on Channel 5, and in 
its service area outside Weston the CATV system is using 
this channel to bring in a distant station. Therefore, the 
cable viewers within most of the WJPB-TV service area 
cannot get the station’s signals. WJPB-TV asserts that 
the CATV operations in this area threaten it with ‘‘certain 
economic strangulation” since, with one exception, they 
refuse to.carry the local stations on their systems and at 
the same time by appropriating Channel 5 to wire make it 
impossible for subscribers to receive WJPB-IV directly. 
WJPB-TV supports the petition of WSTV and asks relief 
in its own situation. 


4. The National Community Television Association, Inc. 
opposes the Petition of WSTYV, Inc. stating that the obvious 
purpose of the first rule proposed is to attempt to confer 
upon the Federal Communications Commission by indirec- 
tion jurisdiction over the community antenna television 
industry and, further, that the rule would impose upon 
broadcast licensees a duty so remote from their statutory 
obligations and so unworkable as to make such regulations 
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arbitrary. Referring to both rules proposed, NCTA far- 
ther alleges that the Commission lacks authority under the 
Communications Act to adopt such rules, claiming that 
community antenna television systems are functionally and 
technically analogous to master television antenna systems 
commonly found in large apartment houses, and that the 
Commission has concluded that, under the present state 
of the law, it does not have jurisdiction over community 
antenna television systems. They cite Frontier Broadcast- 
ing Company v. Collier, 16 RR 1005, and the Commission’s 
Report and Order in Docket No. 12443, entitled Inquiry into 
the Impact of Community Antenna Systems, 26 FCC 
403. 


96 5. The Commission is concerned with the problem 

posed by WSTV, Inc. and the very real danger that 
operations of CATV systems may force the local television 
station or stations off the air. As evidence of our concern 
and believing that some adjustment of the competitive sit- 
uation of local television stations as against CATV systems 
would be in the public interest, but feeling that the Com- 
mission lacks clear, direct authority over CATV opera- 
tions, we recommended to Congress that legislation be 
adopted which would vest in the Commission express au- 
thority with respect to the operation of community antenna 
television systems to issue rules and regulations in those 
situations where local television stations are operating 
under inequitable disadvantages in competition with com- 
munity antenna television systems. This legislation was 
introduced in the 87th Congress as S. 1044 and H.R. 6840. 


6. In view of the bills presently pending before the Con- 
gress, we have doubts as to the advisability of initiating 
the requested rule making at this time as to petitioner’s 
alternative proposal prohibiting CATV systems from trans- 
mitting programs under certain circumstances. Farther- 
more, while we are interested in methods by which the 
Commission under its existing authority could protect 
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licensees from the duplication of their programs by com- 
munity antenga television systems—and are continuing to 
study possible measures toward this end—we believe the 
proposal of WSTV, Inc., that we adopt a rule placing 
responsibility on the licensee for the retransmission of its 
programs by such systems imposes a burdensome obliga- 
tion on television licensees and we are not convinced that 
this method of attacking the problem would actually achieve 
the ends sought. 


7. Therefore, Ir Is Onperen, this 25th day of July 1962 
that the petition of WSTYV, Ince. for the institution of rule 
making and the Petition for Relief of WJPB-TV Azz 
DENIED. 


FeperaL Communications CoMMISSION 
Ben F. WarPiz 
Acting Secretary 


Released: July 30, 1962 


98093 
A Bil 

To amend the Communications Act of 1934 to authorize 
the Federal Communications Commission to issue rules and 
regulations with respect to community antenna television 
systems. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That section 3 of the Communications Act of 1934 (47 
U.S.C. 153) is amended by amending subsection (h) thereof 
and by adding a new subsection (hh), as follows: 


Sec. 3. Definitions. 
For the purposes of this Act, unless the context otherwise 
requires— 
e e e e es e e e e 


(h) ‘Common carrier” or “carrier”? means any per- 
son engaged as a common carrier for hire, in interstate 
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or foreign communications by wire or radio or in inter- 
state or foreign radio transmission of energy, except 
where reference is made to common carriers not sub- 
ject to this Act; but a person engaged in radio broad- 
casting or in operating a community antenna television 
system shall not, insofar as such person is so engaged, 
be deemed a common carrier. 


(bh) ‘‘Commumnity antenna television system’’ means 
any wire or cable facility performing the service of 
receiving and amplifying the signals transmitting pro- 
grams broadcast by one or more television stations and 
redistributing such programs to subscribing members 
of the public, but such terms shall not include (1) any 
such facility which serves fewer than fifty subscribers, 
(2) any such facility which serves only the residents of 
one or more apartment dwellings under common own- 
ership, control, or management, and commercial estab- 
lishments located on the premises, or (3) amy such 
facility used only for the distribution, by wire, of pra- 
grams for which a charge is imposed generally on all 

- subscribers wherever located, and which are not im the 

- first mstance broadcast for reception without charge 
by all members of the public within the direct range of 
television broadcast stations. 


Sec. 2. Section 303 of the Communications Act of 1934 
(47 U.S.C. 303) is amended by adding at the end thereof a 
new subsection (s) as follows: 


Sec. 303. General Powers of the Commission. 


Except as otherwise provided in this Act, the Commis- 
sion from time to time, as public convenience, pmew, or 
necessity requires shall— 


(s) Have authority to issue such orders, rules, and 
regulations and prescribe such restrictions and 
conditions and im conmection therewith, to hold 
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such hearings as, im its discretion, may be deemed 
appropriate with respect to the operation of commun- 
ity antenna television systems, either generally or m 
individual instances, as may be necessary or desirable 
to the maintenance of broadcast stations providing 
locally-origimated television program service in the 
area served by a community antenna television system, 
with due regard to the public interest in the provision 
of multiple television program services; Provided, that 
nothing contained herein or in Section 3(hh) hereof 
shall be deemed to limit the authority of the Commis- 
sion to regulate any wire or cable facilities as devices 
which can or do cause harmful interference to inter- 
state or foreign radio communications. 


EXxpLaNaTiIon OF PROPOSED AMENDMENTS To SEcTIONS 3 AND 
303 or tHE Communications Act OF 1934, as AMENDED 


The advent of community antenna television systems in 
recent years, together with their increasing use of micro- 
wave radio facilities, has not only provided multiple tele- 
vision services to many areas which were previously with- 
out any service, but also has created certain problem situa- 
tions insofar as local television broadcast stations are con- 
cerned. A community antenna television system either 
directly or through a microwave facility intercepts tele- 
vision programs which have been broadcast to the general 
public and carries them through cables or wires to indi- 
vidual subscribing members of the public who pay a charge 
for this service. While, originally, such systems directly 
intercepted programs of not too distant stations, more 
recently microwave radio facilities have been utilized to 
obtain programs which have been broadcast by stations 
far removed from the site of the community antenna tele- 
vision system. Although these systems may be generally 
considered in the category of repeater television services, 
they do not engage directly in radiotransmission of electric 
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energy by radio, as do translator stations, and hence are 
not within the licensing jurisdiction of the Commission un- 
der Section 301 of the Communications Act. 


The Commission’s early examination of television re- 
peater services, including community antenna television 
systems, is reflected in its Report and Order in Docket No. 
12448, which was adopted on April 13, 1959. In that doca- 
ment the Commission recognized that some adjustment of 
the unfair competitive situation of local television stations 
as against community antenna television systems, would 
be in the public interest. In an attempt to reach this end, 
the Commission recommended certain measures to the 86th 
Congress which were embodied in H.R. 6748 and S. 1801. 
In examining into this matter the Congress considered 
numerous legislative proposals and held hearings thereon. 
Two of these proposals, S. 2653 and H.R. 11041, would 
have established a broad-scale and mandatory licensing 
scheme for the some 500-700 community antenna televsion 
systems which are already in existence, as well as those 
proposed to be established in the future. While the Commis- 
sion was in accord with the general objective of these hills, 
it expressed the view that they were unnecessarily compre- 
hensive in scope; would reach into situations which did not 
affect local television stations; and would unnecessarily 
add to the already large licensing functions of the Com- 
mission. 

In contrast to the unduly widespread scope of these bills, 
the instant proposal is designed to vest in the Commission 
authority to act in those situations where local television 
stations are operating under inequitable disadvantages in 
competition with community antenna television systems. 
The Commission would thereby be enabled to address itself 
to the problem situations in the CATV-local station areas 
under a general power to make appropriate adjustments 
through the issuance of appropriate rules, regulations, and 
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orders. The Commission would not, however, be encum- 
bered by the administration of a mandatory licensing 
scheme for community antenna television systems, including 
the large number of such systems which are providing the 
only television service to sparsely settled areas. 


This proposal would define community antenna televi- 
sion systems in a new subsection 3(hh) of the Communica- 
tions Act in substantially the same manner as the Com- 
mission’s previous legislative proposal and as was included 
in S. 2653, H.R. 11041, and in other related bills which 
were considered by the 86th Congress. This definition 
would exclude community antenna television systems which 
served less than 50 subscribers or which consisted primarily 
of a master antenna system for the residents of a single or 
a group of related apartment houses. The definition would 
also expressly exclude community antenna television sys- 
tems which carry only subscription television or other 
closed circuit programs. The proposal would also amend 
Section 3(h) of the Communications Act so as to make clear 
that jurisdiction over community antenna television sys- 
tems is not to include regulation as a common carrier. This 
limitation was also included in S. 2653 and H.R. 11041 of 
the 86th Congress. 


Another new sub-section—303(s)—would empower the 
Commission to issue orders, rules and regulations with 
respect to community antenna television system operations 
in situations where an area is served by both the CATV 
system and a local television broadcast station. It should 
be noted that despite the numerous CATV systems through- 
out the country, the problems that have arisen concern the 
comparatively few areas where a CATV system competes 
with a local station. Although authorizing the Commission 
to impose restrictions on CATV operation so as to promote 
a more equitable balance with a local station, the Commis- 
sion would be required to give due consideration to the 
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public interest in the multiple television services, provided 
by the CATV and therefore its jurisdiction as keyed to 
the making of reasonable: adjustments in the competitive 
situation rather than to the elimination of CATV. systems. 


For example, in an appropriate situation the Commission 
might require the CATV system to carry the program of the 
local station as part of its regular service and to assure 
that reception of the local program by CATV subscribers 
is reasonably comparable in technical quality to the pro- 
grams provided by the CATV from other sources. Such 
requirements have been strongly urged by broadcasters 
whose ability to provide a local television service is said to 
be adversely affected by the CATV operations. Apart from 
the fact that CATV systems are able to bring in multiple 
services which are beyond the capacity of the local station, 
it appears that direct reception of local stations by CATV 
subscribers is made more difficult in the usual case by the 
necessity of an additional switching operation to receive 
local broadcast signals. 


Another instance of the way in which the Commission’s 
jurisdiction might be exercised in appropriate situations 
lies in the field of duplication by CATV systems of pro- 
grams being carried by the local station. The Commission 
would be empowered under the proposed legislation to order 
such adjustments as would, on an appropriate basis, permit 
the CATV system to continue to provide multiple television 
services and at the same time afford to the local station 
some protection in its program offerings. 

Since this legislative proposal looks to a limited jurisdic- 
tion over CATV’s under the Communications Act of 1934 
as amended, the enforcement and review provisions in sec- 
tion 312(b) and titles 4 and 5 of the Act would be available 
in connection with rules, regulations and orders issued by 
the Commission with respect to CATV operations. 


Adopted: January 4, 1961 
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[105.Cong. Ree. 6753 (86th Cong., 1959)]: 
Explanation of Proposed Amendments to Sections 3 and 925(a), 


and Proposed New Section 330 of the Communications 
Act of 1934, as Amended (47 U.S.C. 153, $25S(a) and 330). 


The residents of numbers of smaller cities and com- 
munities in relatively remote or mountainous areas are 
unable to receive full network and non-network television 
program services directly from existing regular television 
broadcast stations. Our means employed for bringing 
television program services to such places is the community: 
antenna television system (CATV). 


Typically, a CATV system picks up incoming television 
signals on a receiving antenna located at a favorable re- 
ception point, amplifies them and distributes them by wire 
or cable to the homes or places of business of paying’ 
subscribers. Not counting additional CATV systems serv- 
ing very small groups of subscribers, there are over 550 
known systems delivering the programs of one or more 


distant television systems to an estimated one and a half 
to. 2 million subscribers. 


Insofar as CATV systems distribute to subscribers pro- 
grams broadcast by television broadcast stations located 
elsewhere, they perform a fanction basically similar to that 
performed by television repeater stations, which rebroad- 
cast, for the benefit of a local community, television pro- 
grams on which local residents are unable to get satisfac- 
tory direct reception. The repeater stations, which trans- 
mit signals by radio, come directly within the provision of 
Section 325(a) of the Communications Act of 1934, as 
amended, which imposes the statutory requirement that a 
station rebroadcasting programs of another broadcast sta- 
tion first obtain the consent of the originating station. The 
Commission believes that, consistent with the basic pur- 
poses of the foregoing legislation, it would be appropriate 
and desirable that Congress impose the same requirement: 
on CATV systems, which perform an essentially similar 
service. This could be accomplished by the adoption of 
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suggested Amendment No. 2 attached hereto, which closely 
follows the language of the. present section 325(a) of the 
Communications Act relating to rebroadcasts by broadcast 
stations. : 


Amendment No. 1, attached, would add a statutory defini- 
tion of community antenna television systems to section 3 
of the Act, and would exclude from the scope of such defini- 
tion facilities which serve fewer than 50 subscribers or 
which consist essentially of master antenna systems for 
apartment houses or groups of apartment houses. The 
definition would also expressly exclude facilities used for 
the distribution by wire of subscription television programs 
or other closed circuit programs which are not in the first 
instance broadcast for free reception by all members: of. 
the public within the range of the originating station. 


The Commission also recommends the adoption of Amend- 
ment No. 3 attached hereto, which would require that, 
upon request by the licensee of a regular broadcast tele- 
vision station assigned to a city or community in which a 
CATV system serves local subscribers, the CATV system 
carry the programs broadcast by such local television sta- 
tion. The attached draft of suggested language provides 
also that the Commission may prescribe the time within 
which CATV system shall comply with such requests by 
locally assigned regular television broadcast stations, and 
standards ensuring that the reception of such programs by 
subscribers to the CATV system be reasonably comparable 
in technical quality to the programs provided by the CATV 
systems from other sources. 

Amendment No. 3 is intended to afford local television 
stations an improved opportunity to maintain their serv- 
ices despite the competition for local audiences offered by 
local CATV systems. The adoption of such a requirement 
has been strongly urged by broadcasters whose ability to 
provide a local television broadcast service both to patrons 
of local CATV systems and to viewers outside the areas 
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served by CATV systems (and therefore dependent on the 
local TV broadcast station) is said to be adversely affected 
by the CATV operations. Apart from the fact that CATV 

ems are typically able to bring in multiple network 
program services which cannot be furnished on the same 
basis by the local television station, it appears that direct 
reception of local television broadcast stations by sub- 
seribers to CATV systems is made more difficult in the 
usual case by the necessity of an additional switching 
operation to receive local broadcast signals. This switch- 
ing operation is in addition to the normal operation of 
switching channels on television receivers. 


Tt has, moreover, been noted in the case of some CATV 
systems which carry the signals of local stations that the 
picture of the station so carried is degraded and therefore 
compares unfavorably with the technical quality of the 
programs transmitted by the CATV systems from distant 
stations. The proposed draft of amendment No. 3 (new 
sec. 330(b) of the act) would empower the Commission 


to promulgate standards which would as nearly as pos- 
sible equalize the technical quality of reception of programs 
of local and distant stations distributed by CATV systems. 


A detailed statement of the problems and circumstances 
underlying the legislative recommendations transmitted 
herewith may be found in the attached copy of the Com- 
mission’s Report and Order of April 13, 1959, in Docket 
No. 12443, which was a formal ‘Inquiry into the Impact 
of Community Antenna Systems, TV Translators, TV Satel- 
lite Stations, and TV Repeaters on the Orderly Develop- 
ment of Television Broadeas ing.”’ 


April 22, 1959 
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Rusr Crarr Broapcastina. Company, Petitioner 
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Fepera, Communications ComMMIssION AND 
Unrrep Srares or America, Respondents 
ForrnigHtty Corporation aNp Nationat ComMuUNITY 
Trrzvision Association, Inc., Intervenors 


No. 17,264 
Rousr Crarr Broapcastine Company, Petitioner 
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FeperaL Communications CoMMISSION AND 
Unrrep States or America, Respondents 
ForrwicHtty Corporation anp Nationa CoMMUNITY 
Trrzvision Association, Inc., Intervenors 


Petition for Review of Orders of the 
Federal Communications Commission 


REPLY BRIEF FOR PETITIONER 


I, JURISDICTION vs. DISCRETION 


Respondents and Intervenors contend that the Com- 
mission’s denial of Petitioner’s request for rule-making to 
adopt rules governing the operations of CATV systems 
(Case No. 17,264) was simply an exercise of permissible 
Commission discretion. They choose to side-step the basic 
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issue in this case which is the question of whether or not 
the Commission has jurisdiction under Titles I and I of 
the Communications Act to regulate community antenna 
systems. The Intervenors did not recognize that this 
basic issue was before the Court. However, the Respond- 
ent Commission, the agency concerned, stipulated that the 
jarisdictional question was in issue (see pages I and I, 
Questions Presented, Issue (5), Petitioner’s main brief). 


Petitioner contends that while the question of the 
exercise of discretion [Issue (6)] may be presented by 
this appeal, it can be reached only if the Court first decides 
Issue (5) on jurisdiction in favor of Petitioner. Obviously, 
if the Commission has no statutory jurisdiction over 
CATVs it cannot, by any stretch of imaginary discretion, 
properly assert jurisdiction over their operations. If Peti- 
tioner were here arguing the converse—that, even absent 
statutory jurisdiction, the Commission can regulate 
CATVs because of a wide latitude of agency discretion— 
Respondents and Intervenors would be the first to complain 
and set the matter straight. Ht is equally specious to argue 
that it is within the Commission’s discretion to decide that 
it has no statutory jurisdiction over CATVs. Discretion 
presupposes the existence of power. Only when one has 
the power to act can a valid decision be made as to whether 
or not to exercise that power. If the Commission has no 
statutory power over CATVs, it cannot validly exercise 
any discretion in determining whether or not to exercise 
power over them. 


Petitioner therefore asserts that the Commission’s 
refusal to grant Petitioner’s request for rule-making in 
Case No. 17,264 on the ground that it lacked ‘‘clear, direct 
authority’? over CATVs was in no sense & discretionary 
act but, on the contrary, was a ruling by the Commission 
that it could not grant the requested rule-making because 
it had no power or jurisdiction so to do. The fact that the 
Commission chose to label its supposed lack of jurisdiction 
as the absence of ‘‘clear, direct’? jurisdiction cannot 
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change the result. If it has jurisdietion—even though to 
the Commission’s mind, it may be unclear and indirect— 
it nevertheless has jurisdiction. If it has none, it has none. 
And that is the basic issue before this Court. Subsidiary 
to that issue, and reached only if jurisdiction is found to 
exist, is the question of whether the Commission acted 
arbitrarily in refusing to exercise its authority. 


It seems clear that if this Court rules that the Commis- 
sion has jurisdiction and authority over CATVs, it would 
not hesitate to exercise it. The Commission’s decision 
indicates that it recognizes the adverse impact of the CATV 
on local television stations im situations such as presented 


in this case and, indeed, desires to assert authority over 


CATVs in order to remedy such situations. To this end 
it has requested the Congress to grant it the authority 
which it does not believe it now possesses. Further, it has 
recently (December 12, 1962) proposed in FCC Docket 
No. 14895 that it adopt rules, even more stringent than 
proposed by Petitioner, which would permit the grant 
of applications for microwave service to CATVs only on 
condition that the CATV would not duplieate either 
simultaneously or within 30 days the programs of a local 
operating or authorized station without the local station’s 
permission and, upon the further condition that the CATV 


‘ would carry the local station’s signal upon its cable system 


without degradation of quality if requested by the local 
station so to do. Moreover, the Commission has announced 
that pending the adoption of these rules, it will not grant 
such a microwave application unless the conditions of the 
proposed rules are voluntarily accepted by the CATV. 
(Pike & Fischer Radio Reg., Current Service, Vol. 3, p. 61: 

XIX) 

In view of this obvious desire to regulate CATVs, it 
would seem abundantly clear that if the Commission had 
deemed that it had the power to do so, its discretion to use 
that power would have been eagerly exercised. Because 


1The underlying reasons for the requested legislation will be discussed, 
infra, page 15, et seg. 
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of this certainty, Petitioner views the argument of the sub- 
sidiary question, as to whether the Commission properly 
exercised its discretion in refusing Petitioner the requested 
relief, as an unnecessary academic exercise. 


The Respondents’ and Intervenors’ failure to recognize 
the fact that the jurisdictional question, which must be 
decided before reaching the question of discretion, is 
dispositive of the merits of Case No. 17,264, prompted 
them to place emphasis in their briefs on the Commission’s 
expressed doubt with regard to its authority over CATVs. 
Instead of attempting to defend on the basis that the 
Commission lacks authority to adopt the proposed rules, 
Respondents have attempted to evade the issue and make 
it appear that ‘‘Rust Craft urges that the Commission 
has clear jurisdiction over CATVs’’ (emphasis supplied) ; 
that Rust Craft cannot substantiate such a claim, and that 
its arguments fail ‘‘clearly” to resolve this difficulty 
(Br. p. 14). It is the Commission, not Petitioner, who 
insists upon labeling the authority for rule-making as clear 
or unclear, direct or indirect, express or implied. Peti- 
tioner does not join issue with Respondents on the 
significance of such labels. While it does not believe that 
the Commission’s jurisdiction over CATVs is ‘‘unclear’’, 
neither does it believe that the degree of clarity which 
the Commission assigns to its authority determines 
whether or not such authority exists. As indicated earlier, 
jurisdiction either exists or it does not; indirect, implied, 
residual, plenary or even unclear jurisdiction is neverthe- 
less jurisdiction and quite sufficient authority in this case 
for the institution of rale making. 


The resolution of whether the Commission has jurisdic- 
tion to adopt the proposed rules may or may not be an 
easy task—but the difficulty per se involved in resolving 
the question of jurisdiction is no reason for refusing to 
exercise it. While an agency’s determination of whether 
or not it has jurisdiction over & particular subject matter 
may well be entitled to weight, the jurisdictional decision 
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is not a matter of agency discretion if, in fact, jurisdiction 
exists. 


Petitioner recognizes that where jurisdiction exists, the 
Commission’s refusal to exercise Jurisdiction may be a dis- 
cretionary act and not subject to judicial review. It was 
because of this recognition that it did not petition the review 
of the Commission’s refusal to adopt those parts of the 
rules suggested by Petitioner which would have placed 
the burden on television licensees (over which jurisdiction 
admittedly exists) to prevent the use of their signals 
by CATVs to the detriment of another television station. 
The Commission did not doubt its authority to promulgate 
such a rule and refused, in a proper exercise of discretion, 
to consider it because it felt that this rule would impose 
‘‘a burdensome obligation on television licensees”? and that 
it was “‘not convinced that this method of attacking the 
problem would actually achieve the ends sought,’ 
(Case No. 17,264, R. 96) 


Contrast this proper exercise of discretion with the 
reasoning of the Commission in refusing to adopt the rules 
which would have placed the burden on CATVs to protect 
existing television stations from the economic harm of 
duplicated programs. There the chain of reasoning was 
stated essentially as follows: The Commission lacks clear, 
direct authority over CATVs (implying that clear and 
direct authority over CATVs is necessary to be able to 
promulgate the proposed rules or to institute the requested 
rale-making proceeding). The Commission, therefore, has 
recommended to the Congress legislation which would vest 
it with certain express authority to regulate CATV 
systems in a certain manner. Thus, until the Congress 
clarifies the authority of the Commission over CATVs, it 


1NCTA’s briefing of this abandoned point from page 20 on in ite brief 
therefore was unnecessary. Nor was Fortnightly’s recitation of the Com- 
mission’s reasons for rejecting this alternative Proposal, not here on review, 
material (Fortnightly’s brief, p. 15). 
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would not be ‘advisable’? to institute the proceeding 
(Case No. 17,264, R. 96). 


If the first link in the chain of reasoning, the basic 
premise that the Commission lacks authority over CATVs, 
or that it requires what it would regard as clear, direct 
authority over CATVs before it could consider the institu- 
tion of such rule-making, is wrong, the entire chain of 
reasoning is fallacious. It is this first basic premise which 
Petitioner asks this Court to decide. Its validity is clearly 
raised by this petition for review, and the Commission so 
acknowledged by agreeing to Issue No. 5. It is this funda- 
mental question of jurisdiction, which underlies the Com- 
mission’s recommendation to the Congress, and not the 
fact that such recommendation to the Congress was made, 
which is the critical issue in this case. 


None of the cases cited by Respondents to support their 
contention that the refusal to institute rule-making was 
a matter of agency discretion is, in fact, apposite. 
Pittsburgh Radio Supply House v. Federal Communications 
Commission, 69 App. D.C. 22, 98 F. 2d 303, held only that 
it is within the Commission’s discretion to change a tech- 
nical rule previously adopted. Federal Communications 
Commission v. WJR, 337 U.S. 265, concerned the Com- 
mission’s discretion with respect to its own procedures. 
Leighton v. Securities and Exchange Commission, 95 U.S. 
App. D.C. 217, 221 F. 2d 91, involved the discretion of the 
agency to exercise a permissive, not a mandatory, power. 
The law with respect to the agency’s discretion where 
jurisdiction is concerned is quite clear. As the Supreme 
Court stated in Social Security Board v. Nierotko, 327 
U.S. 358, 369: 


‘‘An agency may not finally decide the limits of its 
statutory power. That is a judicial function.” 
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Il. TITLES I AND III JURISDICTION 


Respondents and Intervenors endeavor to justify their 
doubts as to jurisdiction over CATVs by adopting a 
fanciful and unwarrantedly rigid dichotomy in the 
structure of the Communications Act and the jurisdiction 
which it confers. 


The Commission’s argument is that since Section 301 
only requires the licensing of radio stations and their use, 
wire transmissions are exempt from Commission jurisdic- 
tion unless they qualify as common carriers under Title IL 
of the Act. But the Commission’s myopia, whether 
pretended or real, apparently will not permit it to see 
Title III of the Act against the backdrop of Title I, the 
latter of which defines the Commission’s broad general 
powers. In Title I, the Congress expressed its intent to 
regulate all interstate and foreign commerce in communica- 
tion by wire and radio (Section 1) and stated that the Act 
shall apply to all interstate and foreign communication by 
wire or radio (Section 2(a)). Title I thus provides a broad 
and all-inclusive ambit of authority. Petitioner respect- 
fully submits that because the subsequent Title II applies 
only to common carriers (regardless of whether they use 
wire or radio) and because Section 301 in Title III requires 
that radio stations be licensed, does not mean, as the Com- 
mission would have the Court believe, that non-common 
carrier interstate commerce in communication by wire is 
outside of the purview of the Act and, thus, outside of 
the regulatory jurisdiction of the Commission. This 
‘*‘dichotomy’’ merely means that while the Commission has 
jurisdiction over interstate commerce in communications 
by wire, it is under no express obligation to license such 
wire operations in the same manner in which it would 
license a radio station under Section 301, and, further, it 
is under no express mandate to regulate all wire operations 
as common carriers under Title II of the Act. 


The Commission’s ‘‘dichotomy’’ argument that Titles IL 
and IIT exhaust or limit the full powers of the Commis- 


8 


sion, and that any powers recited in Title I, but not 
implemented in the subsequent titles, are non-existent, 
requires that Section 4(i) of the Act (appearing in Title I) 
be given special scrutiny. Let us examine where this 
Section fits into the Commission’s rigid theory of dichotomy. 
Title II, Section 201, governing common carriers, provides 
that “. . . The Commission may prescribe such rules and 
regulations as may be necessary in the public interest to 
carry out the provision of this Act’. The roles and 
regulations contemplated by this Section, under the Com- 
mission’s theory of dichotomy, are presumably rules and 
regulations governing common carriers. On the other 
hand, Title III, Section 303(r), invests the Commission with 
power to ‘‘Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with law, 
as may be necessary to carry out the provisions of this 
Act, . . .”? Under the Commission’s rigid dichotomy, 
this section undoubtedly provides the rule-making power 
over non-common carrier broadcast operations. If the 


Commission believes that Titles YI and III provide the 
entire framework for the Commission’s rule-making 
powers over wire and radio communications, what did 
Congress intend by the enactment of Section 4(i) in Title I 


which provides: 


“The Commission may perform any and all acts, 
make such rules and regulations, and issue such orders, 
not inconsistent with this Act, as may be necessary in 
the execution of its functions.’’? 


Why did the Congress confer general rule-making 
powers upon the Commission in Title I in addition to 
specific rule-making powers in Titles II and III, if not 
to carry out those additional powers embodied in Title I 
which may not be embodied in Titles II and II? In light 
of the ‘“‘comprehensive scheme of national regulation, to 
the limits of its constitutional power over interstate com- 
merce, which Congress intended to set up in the Commu- 
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nications Act,’ it seems most implausible that Congress 
would have intended to set up a dichotomy of radio and 
common carrier regulation in Titles II and III so rigid 
and exhaustive as to nullify the general rule-making 
authority in implementation of the Commission’s general 
or plenary powers under Title I. Yet, it is under this 
specious and artificial theory that the Commission seeks 
to disclaim authority over CATVs while nevertheless 
recognizing their threat to the regulated broadcast 
industry and their significance as a national force in bring- 
ing broadcast signals to millions of Americans. 


It is the Petitioner’s position that the detailed search 
for specific and express statutory provision in Titles II 
and III of the Act which would give the Commission rule- 
making authority over CATVs is unnecessary, and would 
constitute, in the Commission’s own words in its Carter 
Mountaim brief, where the necessity for such a painstaking 
search was denied, a ‘‘negation of the statute, rather than 
its administration.”’ 


Moreover, the Commission’s search for express author- 
ity is contrary to its past analysis of its power over new 
forms of communication as expressed in its pay-television 
decision in 1957 (Subscription Television, 23 FCC 532, at 
540-542). The language of that decision stands in striking 
contrast to the Commission’s underlying position in this 
case. There the Commission, in asserting its jurisdiction 
over a novel form of broadcasting, for which it could not 
find a ‘‘clear’’ niche in either Title II or Title ITI, adopted 
this broad and, Petitioner submits, proper view of its 
powers: 


‘41, The Radio Act of 1927 contained no definition of 
broadcasting. The Communications Act of 1934, as 
amended, in section 3(0) defines ‘broadcasting’ as ‘the 


18ee p. 18 of Petitioner’s main brief, citing the Comission’s language 
in Appellee’s brief in Carter Mountain Transmission Corporation v. Federal 
Communications Commission, Case No. 17,089, now before this Court. 
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dissemination of radio communications intended to be 
received by the popes, directly or by the intermediary 
of relay stations.’ Section 3(h) of the act defines 
‘eommon carrier’ or ‘carrier’ as— 

* * © any person engaged as a common carrier for 
hire, in interstate or foreign communication by wire 
or radio or interstate or foreign radio transmission 
of energy, except where reference is made to common 
carriers not subject to this Act; but a person engaged 
in radio broadcasting shall not, insofar as such person 
is so engaged, be deemed a common carrier. (Italics 
added (by Commission) ] 


Thus, under the statute, broadcasting and common 
carrier services are mutually exclusive classifications. 
However, while a service authorized by the Commis- 
sion cannot at the same time be classified as both 
broadcasting and common carrier, it does not follow 
that all services which may be authorized by the Com- 
mission must be classifiable as either one or the other. 
There is no question as to the Commission’s authority 
to authorize the use of radiofrequencies for numerous 
kinds of services which are neither broadcast services 
nor common carrier services. The safety and special 
radio services abound in examples, including the use 
of radio for aviation and marine navigation, and by 
industrial firms, fire and police departments, taxis, 
and many other nonbroadcast users. 


‘43, In these circumstances we find it unnecessary, 
and for the reasons stated below, undesirable, to decide 
at this stage the proper classification of subscription 
television under the Communications Act. . .- - We 

. eonelude that it would be preferable to defer at 
this time a decision concerning whether subscription 
television is properly classifiable under section 3(0) 
of the Communications Act. 

* ° ° 


“45, ... We have stated that in our opinion the Com- 
mission has the power to authorize subscription televi- 
sion operations. For the reasons discussed below, we 
make the further finding that it would be in the public 
interest to exercise this power to the extent of the 
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action we are taking herein concerning trial opera- 
tions.”’ 


Thus, the Commission, in the past, has demonstrated no 
hesitancy to ‘‘pour new wine into old bottles’? where its 
statutory powers, although not specific and clear, afforded 
the opportunity to assert jurisdiction over a new area of 
communications which it believed required regulation in 
the public interest in view of its impact or threatened 
impact upon the existing broadcast industry.’ 


It is Petitioner’s earnest contention that the Commis- 
sion’s powers are not limited by the express language of 
Titles II and III, but extend, by virtue of its plenary juris- 
diction under Title I, to those means of communication, 
whether by wire or radio, which may not be ‘‘classifiable 
as either’’ broadcasting or common carrier operations. 


However, even accepting, arguendo, the Government’s 
argument that CATVs must find a specific home in Title III 


before becoming subject to regulation, Petitioner submits 
that Respondents’ and Intervenors’ arguments as to why 
CATVs are not subject to regulation under Title ITI will not 
withstand careful scrutiny. 


That CATVs are agents of some sort, positioned between 
the point of broadcast transmission and broadcast recep- 
tion, is undisputed. It is also obvious that CATVs do not 
oceupy the entire channel of communication between the 
original transmission point and the ultimate reception 


1 Petitioner realizes that in Subscription Television, the Commission was 
concerned only with finding jurisdiction over pay-tv operations, which uso 
radio frequencies, under Titles II or III. However, it rejected the proposition 
that ‘‘clear, direct’’ authority within Title III was necessary to accord it 
Title III jurisdiction over subscription television. Indeed, television, as such, 
is not mentioned in the 1934 Act. However, the new art was embraced within 
the Commission’s jurisdiction without question. [Compare, Justice Brandeis’ 
comment on the extension of the Copyright Act to cover radio broadcasting— 
a ‘‘means of transmission and reception . . . wholly unlike any ... in use’’ 
when the 1909 Act was enacted. Buck v. Jewell-La Salle Realty Co., 283 U.S. 
191 (1931)]. 
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point. Moreover, the ultimate receiving point could not, 
generally, receive the television programs from distant 
stations which it receives via the CATV without the inter- 
vention of the CATV operator. The Commission’s ration- 
ale, which would exempt CATVs from any function which 
would come under the Commission’s regulatory authority 
under Title II, is a distorted process which all but argues 
away the very existence of CATVs. 


Thus, the Commission argues that ‘‘denominating a 
purely wire line transmission apparatus as a radio station 
is anomalous on its face.’? This reasoning contains two 
fallacies: First, CATVs generally and Fortnightly spe- 
cifically engage in more than purely wire line transmission. 
As has been previously stated, Fortnightly provides essen- 
tial and elaborate processing services such as the filtering, 
amplifying, and converting of the television signals which 
it intercepts in the air before transmitting these processed 
and reprocessed signals by wire. Secondly, as Respondents 
themselves admit, the statutory inclusion of incidental 
operations, which may not in themselves constitute broad- 
casting, was designed to vest authority in the Commission 
over “all aspects of a broadcaster’s operation.”’ (Brief, 
pp. 21-22) Therefore, if the originating broadcast station 
were to engage in filtering, amplification, conversion as well 
as the receipt, forwarding and delivering of communica- 
tions, (whether or not such functions in themselves sepa- 
rately constitute broadcasting), the Commission admittedly 
has full regulatory authority over all such functions and 
apparatus. However, the Respondents argue that since 
the operation of a CATV is “dependent”? from that of 
the originating television broadcast station, whose signals 
it picks up and distributes, the CATV’s reception, process- 
ing, conversion and forwarding and delivery of television 
programs, is not the operation of the broadcaster. 


Reduced to simple terms, what the Respondents state is 
that since CATVs do not have the television station’s per- 
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mission to pick up, process and sell its signals, but inter- 
pose themselves between the broadcast transmission and 
broadcast reception in a parasitical manner, CATVs are 
not incidental to broadcasting. 


According to the Commission’s logic, were the originating 
television station itself to extend its signals by wire be- 
yond its permitted service contour, such wire service would, 
according to the Commission’s admission, be incidental to 
broadeasting and subject to FCC regulation. Should the 
originating television station contract with another to pro- 
vide this wire line extension, then, again, the wire aspects 
of this broadcast transmission would not be independent 
from the original broadcast transmissions and such service 
would be regulated as being incidental to broadcasting. 
But where a stranger, such as the CATV, not in privity 
with the originating station, and without the originating 
station’s permission, provides this wire extension service, 
there, the Commission contends that, because of the lack of 
privity between the broadcaster and the wire operator, and 
not because the nature of the service would in any way be 
different, the wire service is no longer an incident to broad- 
casting. 

It is clear, therefore, that in the Commission’s view, it 
is not the function of an apparatus or the nature of the 
communications service which determines whether or not 
the Commission has jurisdiction over such communications 
under the Act, but rather it is the legal relationship be- 
tween the operator of that apparatus and the broadcaster 
which determines the Commission’s jurisdiction. The curi- 
ous and incredible result of this theory is that if the CATV 
contracted with the originating station to pay for the sig- 
nals it resells to the listener, it would be subjected to regu- 
lation. However, if the CATV appropriates the broad- 
caster’s signals without paying therefor, it is exempt from 
FCC jurisdiction. Petitioner doubts that the architects of 


14 


the Communications Act intended thus to encourage elec- 
tronic piracy.’ 


It is submitted that the legal relationship between the 
CATV and the originating station does not control the 
jurisdictional question. Certainly, if a CATV employed 
only a radio air-link system, as distinguished from a wire 
system, for the retransmission of the broadcast signals 
which it appropriates, without permission, the Commission 
would have no hesitancy in asserting its jurisdiction. It 
is thus clearly the function performed by the CATV and 
not its relationship with the broadcaster which must control. 


1 The question of the right of the originating broadcaster and the copyright 
holder to require the CATV to pay for the use of the programs it intercepts 
is currently in litigation in other forums. However, in the related radio 
field, the Supreme Court long ago made clear that a hotel which constructs 
an elaborate antenna and pipes radio programs to the individual rooms therein 
is engaged in a performance for profit of such programs for which it must 
pay the copyright holder. (Buck v. Jewell-La Salle Realty Co., 283 U.S. 191 
(1931)) And, in Society of European Stage Authors and Composers v. New 
York Hotel Statler Co., 19 Fed. Supp. 1 at 45, 6 (D.CS.D.N.Y., 1937), 
involving similar facts, the Court said: 


<<, . , I find that when the owner of a hotel does as much as is done in 
the Hotel Pennsylvania to promote the reproduction and transmission 
within its walls of a broadcast program received by it, it must be con- 
sidered as giving a performanco thereof within the principle laid down 
by the Supreme Court in the LaSalle Hotel case . . . copyright infringe- 
ment depends, not on the broadcaster’s rights, but on the receiver’s acts.’” 


Moreover, the Commission itself recently rejected the so-called ‘‘master 
antenna’? theory on which CATVs have historically relied in their efforts to 
escape liability and regulation. In Claremont Television, Inc., decided Jan. 
11, 1963, the Commission rejected the argument that o CATV is but ‘‘an 
extension of the television receiving set’’ and held that CATVs were not 
entitled to protection from interference to the signals which they appro- 
priate and use because a CATV ‘‘is not a viewer in the ordinary sense’’, 
being engaged, as it is, in receiving and distributing signals to others for a 
fee (24 Pike & Fischer Radio Reg. 805, at 811). For a complete discussion 
of the Jewell-LaSalle and Hotel Statler cases, see Warner, Radio and Television 
Rights, Vol 2, § 1338, pp. 351-359. 
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Ill. PENDING LEGISLATION 


Respondents and Intervenors improperly rely upon the 
pendency of legislation in Congress, looking toward the 
grant of express powers to the Commission over CATVs, as 
a substitute for the Court’s review of the Commission’s 
existing authority. However, Petitioner asserts that a 
careful examination of the underlying reasons for the Com- 
mission’s proposed legislation and the internal motives 
which have influenced the Commission’s past consideration 
of its jurisdiction lend heavy weight to Petitioner’s conten- 
tion that ample authority already exists for the requested 
regulation. 


First it should be stressed that, while the proposed legis- 
lation would have provided for express Commission au- 
thority over certain operations of CATVs, the same bill 
would also have expressly exempted CATVs from regula- 
tion as a common carrier under Section 3(h) of the Act. 
The new Section 3(h), as proposed by the Commission, 


would have read as follows :* 


‘<¢Common carrier’ or ‘carrier’ means any person 
engaged as a common carrier for hire, in interstate or 
foreign communication by wire or radio or in inter- 
state or foreign radio transmission of energy, except 
where reference is made to common carriers not sub- 
ject to this Act; but a person engaged in radio broad- 
casting or in operating a community antenna television 
system shall not, insofar as such person is so engaged, 
be deemed a common carrier.’’ 


The Commission’s explanation, which accompanied the 
proposed legislation, recites the long legislative history of 
abortive attempts to amend the Act in order expressly to 
deal with CATVs. In so doing, the Commission briefly 
explained its past opposition to a ‘““broad-scale and manda- 
tory licensing scheme for the some 500-700 community an- 


1The text of the proposed bill as well as the Commission’s explanation 
thereof is being reprinted as part of the Joint Appendix. 
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tenna television systems.’? Explaining the proposed new 
provision which would exempt CATVs from Section 3(h), 
the Commission stated: 


“The proposal would also amend Section 3(h) of the 
Communications Act so as to make clear that jurisdic- 
tion over community antenna television systems is not 
to include regulation as a common carrier. This limi- 
tation was also included in S. 2653 and H.R. 11041 of 
the 86th Congress.”’ 


Does the failure of the Congress to pass legislation repeat- 
edly proposed, which would exempt CATVs from the 
Commission’s common carrier jurisdiction, prove that the 
Commission has no present jurisdiction over CATVs, as 
Respondents and Intervenors contend? The Commission’s 
explanation of the legislation would indicate that, in fact, 
it was designed to constrict and reduce the existing power 
of the Commission to regulate CATVs as common carriers. 


Contrary to the contentions of Respondents and Inter- 
venors that the proposed legislation was designed to 
broaden and clarify the Commission’s authority, the Com- 
mission’s published explanation of the proposed legislation 
indicates that it was designed to make sure that the Com- 
mission need not exercise ‘“‘burdensome’’ common carrier 
jurisdiction over a multitude of small CATV operations— 
burdensome because the specific mode of regulation of com- 
mon carriers is not left to the Commission’s discretion 
but is minutely detailed in Title IT of the Act. 


That the desire to avoid burdensome administrative tasks 
rather than a lack of authority is the real reason for the 
Commission’s refusal to exercise its jurisdiction is under- 
scored by its internal staff memoranda on the subject which 
have been made public. The Commission’s staff has more 
than once advised the Commission that it had authority 
over CATVs. (See staff memoranda reprinted in Part 6, 
Hearings Before The Committee on Interstate and Foreign 
Commerce of the United States Senate, 85th Cong., 2d 
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Sess., on S. Res. 224 and S. 376, pp. 3490-3500 and pp. 4120- 
4160.) However, practical-minded staffers also called at- 
tention to the administrative burdens of exercising juris- 
diction over hundreds of CATVs. For instance, a memo- 
randum, dated July 25, 1957, from the Commission’s Gen- 
eral Counsel, Acting Chief of the Common Carrier Bureau 
and Chief of the Broadcast Bureau to the Commission 
(Item No. 13, FCC general agenda, August 1, 1957, re- 
printed on pp. 4142-4146 of the above cited publication) 
stated, inter alia, the following: 


“615, ... It is the opinion of the staff that, under 
the provisions of the Act and upon certain reasonable 
assumptions, CATV systems might be deemed to be 
common carriers for hire in interstate communication. 
In essence, CATV systems undertake to pick up a 
signal of a broadcast station and deliver that signal 
by wire line to any number of the public who will pay 
the applicable charges. Since the wires used by the 
CATV system are incidental to radio communication, 
the charges and services involved appear to be subject 
to the Commission’s jurisdiction by virtue of the pro- 
visions of Section 202(b) of the Act. 


‘16. However, as previously discussed, assertion of 
common carrier jurisdiction over CATV systems would 
not serve any useful or practical purpose insofar as 
affording protection to other segments of the broad- 
casting industry in the event such protection were 
regarded as being desirable in the public interest. In 
addition, such assertion of jurisdiction would require 
the regulation of the rates and services of the several 
hundred CATV systems. This woud entail an admin- 
istrative burden which the Commission is not equipped 
to handle. ... Accordingly, it would appear desir- 
able to recommend that Congress amend the Act so as 
to remove CATV systems from any possible applica- 
tion of the common carrier provisions of the Act.’’ 
(Emphasis ours.) 


A previous staff memorandum, dated October 17, 1955, 
reaches a different result, but discusses the question of 
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jurisdiction very much in the same vein (reprinted Ibid., 
pp. 4133-4135, at 4135) : 


“In order for the Federal Communications Com- 
mission to assert jurisdiction it must also be shown 
that CATV systems are in interstate communication. 
The Smith-Neustadt memorandum, pages 14 and 15, 
covers this aspect quite well. Suffice it to say that the 
Commission can go both ways on this aspect, depend- 
ing wpon whether they want to regulate or not. 

‘<The question as to whether CATV systems are com- 
mon carriers is one which is for ultimate determina- 
tion by the courts. In considering the effects of the 
decision, it seems that the view that CATV systems are 
common carriers is the better view.’ (Emphasis ours.) 


Thus, the Commission’s internal staff memoranda place 
the question of whether CATVs should be regulated not 
so much upon the issue of the Commission’s present juris- 
diction over them, but upon the practical matter of whether 
the Commission’s staff and budgetary appropriation will 


permit it to assume the burden of regulation. To avoid 
this burden, the staff recommended that the Congress be 
asked to amend the Act so as to remove CATVs from the 
Commission’s common carrier jurisdiction. 


Therefore, when the Commission itself decided that some 
limited control of the CATVs’ destructive impact on tele- 
vision would be in the public interest, instead of exercising 
its existing broad statutory authority over CATVs, it is 
apparent that it requested closely-defined, limited power 
from the Congress to avoid the administrative burden 
which the broader power would entail. 


Congress so far has refused the Commission’s request 
and maintained the status quo. Meanwhile, the pyramiding 
destructive economic impact of CATVs—which the Com- 
mission permits to operate unfettered because the broad 
power it now has over them is too overwhelming and bur- 
densome—becomes more threatening. Obviously, this 
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Court cannot exercise legislative authority and grant the 
Commission the restricted power which the Congress has 
refused to enact. But it can assure the Commission as to 
its existing authority and remand these cases with the 
admonishment that the breadth rather than the absence of 
its existing authority is not a valid excuse for the failure 
to exercise it. Moreover, the Commission’s hope for legis- 
lative limitation of its existing power to a level of adminis- 
trative convenience is not a valid excuse for failing to act 
in the public interest, especially when the history of legis- 
lative attempts shows that the hope of Congressional 
action is not a reasonable expectation. 


Congressional inaction can be interpreted many ways, 
and Respondents’ and Intervenors’ speculations as to why 
Congress has not acted are no more valid than those of 
Petitioner. At any rate, Congressional inaction on a bill 
which proposes the restriction of existing powers, by itself, 
cannot form the proper basis of a decision to refuse an 


aggrieved party relief which is amply within the Commis- 
sion’s present power to grant. 


Respondents’ remark in their Brief (p. 24) that after the 
proposed bill died because of the adjournment of Congress 
Petitioner failed to renew its request for rule-making, is 
entirely uncalled for. The Commission has made numerous 
declarations of concern about the effect of CATVs on tele- 
vision stations and about the desirability, from a public 
interest standpoint, to harness the destructive impact of 
CATVs. Thus, should it regard any obstacles thereto as 
removed, the Commission has sufficient power to commence 
the requested rule-making sua sponte and to moot this 
appeal. It ill becomes the Commission to make, on the one 
hand, pious announcements of its eagerness to regulate 
CATVs if only it had jurisdiction, while, on the other hand, 
it blames Petitioner for not renewing its rule-making plea, 
the rejection of which is before this Court on the question 
of jurisdiction. This is particularly so when its legislative 
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program for the current session of the Congress again 
involves the recommendation that a similar bill be passed.’ 
Therefore, had Petitioner renewed its request to the Com- 
mission for new rules at the conclusion of the 87th Con- 
gress, as the Government’s brief suggests it should have 
done (Br., p. 24), it would have performed a useless act. 
Furthermore, Petitioner doubts that this Court would care 
to speculate on the possible future chances of such legisla- 
tion in order to determine the Commission’s present statu- 
tory authority as enunciated in the Communications Act, 
whose legislative history has long been crystalized. 


IV. “CHOICE” AS A FACTOR IN COMMON CARRIER 
JURISDICTION 


In its decision in Case No. 17,038, the Commission stated 
that in order to constitute a CATV a common carrier with- 
in the meaning of Section 3(h) of the Communications 
Act, the subscriber would have to be able to determine the 
nature of the intelligence to be transmitted. This choice, 
said the Commission, must be other than the CATV sub- 
scriber’s choice of programs to be received, because by 
turning the dial of his television set, the subscriber does 
not communicate or transmit intelligence of his own design 
or choosing within the meaning of that Section of the Act. 


Petitioner agrees with the Commission that Section 3(h) 
does not create common carriers out of entities which 
would not have been common carriers under the common 
law concept of the term. In its main brief, therefore, 


11962 And the FCC, Year-End Statement by Newton N. Minow, Chairman, 
Federal Communications Commission, Advance Release—for release Sunday, 
December 30, 1962 (FCC Mimeo. No. 29312) at p. 8: 


‘‘The Commission will continue to seek legislation to give it some direct 
regulatory authority over broadcast networks; to control operations of 
CATV systems if they compete with regular TV stations, and to require 
the painting and illumination of abandoned radio towers in the interest 
of air safety....’’ (Emphasis ours.) 
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Petitioner argued first, that choice, particularly the kind of 
choice defined by the Commission, has never been an in- 
dispensable ingredient of common carriage and, secondly, 
that, in any event, the CATV subscriber’s choice is at 
least equal to if not greater than the choice of subscribers 
to other recognized types of common carrier service over 
which the Commission has asserted jurisdiction. 


The Commission admits in its brief that the law is 
essentially silent on the matter of ‘‘choice’’, which the 
Commission considers an essential ingredient of common 
carrier status. This is true, the Commission explains, be- 
cause it is so clear that it is taken for granted. Petitioner 
cannot agree with this ‘‘easy way out.’? It is true that 
the ancient authorities ordinarily involved cases where 
the subscriber or customer had the choice of the goods 
to be transported. But that was true only because the 
old cases spoke in terms of the technology of their times 
and neither the litigants nor the Courts had television very 
firmly fixed in mind. The subjects of carriage in the old 
precedents were normally corporeal, tangible property— 
goods and wares being shipped by rail, ship or carriage. 
In this case we are dealing with a modern concept, the 
carriage of sight and sound through the ether by elec- 
tronic device. Historically the law has accommodated 
new technology, fashioning new forms or adapting old to 
embrace new substance. The Commission’s ‘‘choice’’ con- 
cept is an outmoded standard which is not present in many 
modern forms of common carriage. 


For example, when one contracts with the power com- 
pany or water company for supplying electric power or 
water to his home, he agrees to pay for such power or 
water as he may choose to take from them. He may close 
up his house for the summer and use none of it or he may 
turn on the water spigot for a variety of reasons or uses 
of his own choice. He may choose to operate appliance 
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A or B or both by the flick of an electric switch or he may 
used none of the power, though it is always waiting for 
him (so long as he pays his bill) at the end of the wire 
line attached to his home. In similar fashion, the CATV 
subscriber contracts to receive such programs as the 
CATV makes available to him. He may use them or re- 
ject them as he sees fit. Yet they are there—stored, if 
you will, in his receiver, awaiting the turn of the dial. The 
subscriber does not choose or control the substance of 
the intelligence received. Neither does the CATV nor 
indeed the originating station in many cases. In fact, 
the Commission’s own Network Study Office has recently 
held extensive hearings and issued elaborate and exhaus- 
tive reports exploring the extent to which the actual in- 
telligence broadcast—the program substance—is controlled 
and dictated by the sponsor, the advertising agency, the 
syndicator or the network. 


The signals which the subscriber receives are in one sense 
private property since they embody protectible, creative 
rights in which copyright and other evidence of creative 
ownership is recognized. In another sense, they are a 
part of our public natural resources, for the protection and 
orderly use of which the Commission was created. Con- 
sidered in this sense, they are much like the water which 
the water utility contracts to supply to the home owner. 
The home user is hardly in contractual privity with the 
original source of the water. The water company ex- 
tracts the resource from its natural source, the river or the 
lake, filters, purifies and sends it through its pipe lines 
to the user’s home, to be used or rejected as the customer 
sees fit. 


The water user does not choose the source of the water. 
This is done by the utility company, the only entity with 
which the user is in privity. In similar fashion, the CATV 
extracts the incorporeal, intangible television signals from 
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the ether, filters, converts, amplifies and sends them 
through its wire lines to the subscriber’s home, to be used 
or rejected as the subscriber sees fit. The subscriber does 
not choose the source of the signal (although Fortnightly 
does take a poll of subscribers to determine which channels 
they most want to receive). The ultimate choice of the 
signals to be picked out of the air lies with the CATV, 
the only entity with which the subscriber is in privity. 
But the lack of privity between the water user and its 
original source of water does not make the water company 
any less a public utility. Nor does the lack of privity be- 
tween the CATV subscriber and the originating station 
render the CATV any less a common carrier. 


The CATV holds itself out to serve, for hire, those who 
‘¢ehoose’’ to avail themselves of its services. This is the 
‘choice’? referred to by the courts in the cases relied 
upon by Respondents—the choice of the members of the 
public to accept the carrier’s general offer to transport— 
a free choice, available to all. And, indeed, if none chooses 


to avail himself of its services, it is nonetheless a common 
carrier so long as it holds itself out as available to carry 
for all. A train or bus may attract no passengers or cargo 
on @ given day and yet remain a common carrier because 
it nevertheless is ready, willing and able to carry for 
hire all who may choose to use it indiscriminately. Thus, 
no choice may be exercised and no privity may exist as be- 
tween user and carrier but the carrier remains nonethe- 
less in common carrier status by virtue of its undertakings 
to serve if called upon. 


As indicated in the Respondents’ brief (p. 28), the Com- 
mission’s decision held that the fundamental ‘‘choice’’ 
required was a choice in the subscriber to transmit in- 
telligence of its ‘‘own design and choosing.’’ Contrary 
to the Commission’s concept of the kind of choice required, 
Respondents’ counsel argue that the carrier must trans- 
port only such goods as another ‘‘chooses and provides to”? 
the carrier for transport (Br. pp. 29-33), thus injecting a 
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concept of ownership in the goods transported which is not 
apparent in the Commission’s own reasoning in its decision. 
Petitioner does not deem itself obliged to meet an interpre- 
tation of counsel not relied upon by the Commission itself. 
However, assuming arguendo that counsel’s point is in 
issue, it is submitted that the CATV operation meets even 
this test. 


The CATV subscriber agrees in advance to pay for such 
programs or signals as the CATV is able to deliver and 
make available to him. This agreement includes the under- 
taking by the CATV that the signals will be transported 
to the subseriber’s receiver. At the point of delivery, ie., 
the receiver, the subscriber can exercise his choice as to 
which to use and which to reject, but his right to have them 
delivered dates from the time he contracts for the con- 
nection to the CATV system. The signals are thus ordered 
by the subscriber in advance and are carried for and de- 
livered to him because of his pre-existing contractual 
right to receive them. Petitioner submits that this contrac- 


tual right satisfies the requirement of Respondents’ counsel 
that someone entitled to the ‘goods’? shall order their 
carriage. There can therefore be no doubt that CATVs 
fit the definition of a common carrier in the ordinary sense 
and that the Commission has the power to regulate them, 
however reluctant—for practical administrative reasons—it 
may be. 


Respectfully submitted, 
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QUESTIONS PRESENTED* 


(1) Did the Commission err in determining that Fort- 

‘ nightly Corporation was not a common carrier within its 

' regulatory jurisdiction under Title II of the Communica- 

tions Act of 1934, as amended, without first forwarding 

| petitioner’s complaint to Fortnightly. Corporation and in- 

| vestigating the matters and facts complained of by: peti- 
| tioner pursuant to Section 208 of said Act? 


(2) Did the Commission err in determining that a com- 

' munity antenna television system, operated in the manner 

i in which the complaint alleges that Fortnightly Corpora- 

i tion operates, is not a common carrier within the jurisdic- 

| tion of the Commission under Title II of the Communica- 
tions Act of 1934, as amended? 


(3) Did the Commission err in determining that a com- 
‘munity antenna television system, operated in the manner 
: in which Fortnightly Corporation operates, is not a common 


: earrier within the jurisdiction of the Commission under 
' Title II of the Communications Act of 1934, as amended? 


(4) Did the Commission err in determining that com- 
‘ munity antenna television systems are not subject to the 
| Commission’s regulatory jurisdiction under Title IT of the 
: Communications Act of 1934, as amended? 


(5) Does the Commission have authority, by virtue of 

its powers under Titles I and II of the Communications 

' Act of 1934, as amended, to adopt the rules proposed by 

i Petitioner governing the operations of community antenna 
television systems? 


(6) Was the Commission’s refusal to institute a rule- 
| making proceeding, as requested by Petitioner, (a) an arbi- 


1 See prehearing stipulation of July 2, 1962, approved by a prehearing order 
of the Court in Case No. 17,038, dated July 12, 1962, and prehearing stipula- 

| tion of November 5, 1962, approved by a prehearing order of the Court in 

' the consolidated cases, dated November 9, 1962. These stipulations and orders 
will be reprinted in the joint appendix. 
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trary and capricious act in violation of Titles I and D1 
of the Communications Act, or (b) a proper exercise of 
administrative discretion under the Administrative Pro- 
cedure and Communications Acts? 


Respondents and Intervenors reserved the right to argue 
that Issues No: (3) and (4) are not properly before the 
Court. Additionally, Intervenors reserved the right to 
argue that Issue No. (5) is not properly before the Court. 
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I. The Commission erred, as a matter of law, in 
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pores over CATVs under Titles I and III of 
e Communications Act 


B. The Commission has Title I and III juris- 
diction over CATVs either because they are 
engaged in, are instrumentalities of, or affect 
broadcasting 


. The Commission has jurisdiction under Title 
II of the Communications Act of the opera- 
tions of Intervenor Fortnightly as a communi- 
cations common carrier 


II. The Commission’s failure to forward the com- 
plaint to Intervenor Fortnightly and to investi- 
gate the matters complained of was contrary to 
law and past practice, and was prejudicial to the 
rights of petitioner 


ConcLusion 


Index Continued 


APPENDIX 


A. Rules proposed by Rust Craft Broadcasting 
Company 


B. Communications Act 
C. Rules and Regulations 


-. TABLE OF AUTHORITIES 
Cases: 


*Allen B. DuMont Laboratories v. Carroll, 184 F.2d 
1953, cert. den. 340 U.S. 929 18 

*Buck . Jewell-LaSalle Realty Co., 283 U.S. 191, 410 

1931) 

*Cable Vision, Inc., et al. v. KUTV, Inc., et al. (U.S. 
D.C. Ida. 1962), — Fed. Supp —, 23 Pike and 
Fischer. Radio Reg. 2076 24 

Carter Mountain Transmission Corporation v. Fed- 
eral Communications Commission, (C.A. D.C., 
Case No. 17,089) 9, 10, 15, 17, 20, 21 

*Clarksburg Publishing Co. v. Federal Commumications 
Commission, 96 U.S. App. D.C. 211, 225 F. 2d 
BAL scodeibavieniee acinisis sofas eae sine napiamiees 10, 21, 28, 45 

Eastern-Central Assn. v. United States, 321 U.S. 194 20 

Federal Communications Commission Vv. Pottsville 
Broadcasting Co., 309 U.S. 134 (1940) 

Federal Communications Commission v. Sanders 
Bros., 309 U.S. 470 (1940) ....--+--sneeeseseces 

Federal Power Commission v. Transcontinental Gas 
Corp., 365 U.S. 1 (1961) ....--- ++ esse eneet tenes 

*Federal Radio Commission v. Nelson Brothers Co., 

989 U.S. 266 (1933)... 2 cece center scene ees 

*Functional Music v. United States and Federal Com- 
mumications Commission, 107 U.S. App. D.C. 34, 

274. F.2d 543 
Harris v. United 


* Cases chiefly relied upon are marked by an asterisk. 


Index Continued iii 
Page 


Intermountain Broadcasting and Television Corpora- 
tion v. Idaho Microwave, et al., 196 F. Supp. 315. 
(D.C. Ida., 1961) 

*Machado v. McGrath, 90 U.S. eee D.C. 70, 193 F. 2d 
706, cert. den. 342) US. en 


ati or Relations Board v. Jones.& Laughlin,” 
7301 U. re 1 (1986 

Semon v. Royal I 
(Sth Cir. 1960) 

Socrety of European Stage Authors and Composers 
v. New York Hot Hotel Statler Co., 19 Fed. Supp. 1 
(D.C. S.D. N.Y. 1937) 

Southern 8.8. Co. v. Labor Board, 316 U.S. 31 

ee Feed otor Co., 130 F. Supp. 676 (D.C. B.D. 

United Artists Associated, Inc. v. NWL Corporation, 
Civil Action No. 60-2583 (D.C. S.D. N.Y. 1962) . 

ume States v. Wrightwood Dairy Co., 315 U.S. 110. 


ADMINISTRATIVE DECISIONS: 


*Carter Mountain Transmission Corporation. 
459, 22 Pike & Fischer R.R. 193 (1962)... 


Community Television Systems of Wyoming, 17 Pike 
& Fischer Radio Reg. 2131 (1958) 25 

Frontier Broadcasting Co. v. Collier, 24 F.C.C. 251, 

16 Pike & Fischer R.R. 1005 (1958) 

Opinion of the Attorney General of Washingt 
Pike & Fischer Radio Reg. 205a (1954) 

Report and Order in Docket. No. 12443, CATV and 
Repeater Services, 26 F.C.C. 403, 18 Pike & Fischer 
R.R. 1573 (1959) 16, 17, 18, 19, 29, 30, 32; 46 

Subscription Television, 23 F.C.C. 517, "541 (1957 ). 20 


* Cases chiefly relied upon are marked by an asterisk. 


iv Index Continued 


SrarurTes: Page 


Administrative Procedure Act, 60 Stat. 237, as amended, . 
5 US.C. 1001, et seq. 


Section 4(d) 


Communications Act of 1934, 48 Stat. 1064, as amended, 
47 U.S.C. 151, et seq. 


Section 303(i) 
Section 303(r) 
Section 307 (b) 
Section 308 
Section 309 
Section 310 


Index Continued v 


Page 


| Judicial Review Act of 1950, 64 Stat. 1129, 5 U.S.C. 
1031-1042 


| Rures anp Recunations oF THE FepERaL ComMUNICcA- 
tions ComMISsION : 


Part 1 


Section 1.411 
Section 1.412 
Section 1.421 
Section 1.429(b) 
Section 1.435(a) 


Part 3 
Section 3.606 


City of Salinas, FCC Public Notice 16695, February 23, 
1962, 23 Pike & Fischer Radio Reg. 176 ... 

: Legislative History of the Communications Act, Sec- 
tion 3(h) 34, 35 

New York Times, October 22, 1961 

' Proposed Rules for Business Radio Service; Micro- 

wave TV Relay to CATV Systems, FCC Public 

Notice, December 12, 1962, Report No. 1116, Mimeo 

No. 29014 

Sizth Report on Television Allocations, 1 (Part Three) 

. ° Pike & Fischer Radio Reg. 91:601 (1952) 


- United States Court of Appeals 


For Tae Disretcr or Corumem Crmeovrr 


No. 17,038 


Rusr Crarr Broapcastine Company, Petitioner 
v. 
Feprra, Communications CoMMISSION AND 
Unrrep Sratzs or Amznica, Respondents 


Forrmicutiy Corporation anp NarionaL Community 
Terevision Association, Inc., Intervenors 


No. 17,264 


Rusr Cearr Broapcastrixe Company, Petitioner 
Vv. 
Fepera, Communications CoMMISSION AND 
Unrrep Srares or Amenioa, Respondents 


Forrsicurity Corporation anp Nationa CoMMUNITY 
Tgrevision Association, Ino., Intervenors 


Petition for Review of Orders of the 
Federal Communications Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 
' ‘The petitions for review in these consolidated cases seek 
| yeview of the following actions of the Federal Communi- 
cations Commission: 


(1) An Order released March 23, 1962, dismissing 
petitioner’s complaint filed pursuant to Section 208 
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of the Communications Act of 1934, as amended (47 
U.S.C. § 208), which petition invoked the Commission’s 
jurisdiction to license and regulate Intervenor, Fort- 
nightly Corporation, as a communications common 
carrier under Title II of the said Act, 47 U.S.C. § 201 
et seq. (BR. 11-12, Case No. 17,038) 


(2) A Memorandum Opinion and Order released 
July 30, 1962, denying petitioner’s petition for rule- 
making filed pursuant to Sections 4(i) and 303(r) of 
the Communications Act of 1934, as amended, 47 US.C. 
§154(i) and §303(r), and Section 4(d) of the Ad- 
ministrative Procedure Act (5 U.S.C. 1003(d)), where- 
by petitioner sought to alleviate the adverse economic 
impact of the community antenna television activities 
upon petitioner’s television operation (BR. 94-96, Case 
No. 17,264). 


The petitions for review were filed pursuant to Section 
402 (a) of the Communications Act of 1934, as amended 
(48 Stat. 926, as amended, 47 U.S.C. § 402(a)), and Section 
2 of the Judicial Review Act of 1950 (64 Stat. 1129, as 
amended, 5 U.S.C. $1032). Venue is in the District of 
Columbia Circuit under Section 3 of the Judicial Review 
Act of 1950 (5 U.S.C. § 1033). Petitioner is a party ag- 
grieved within the purview of Section 4 of the Judicial Re- 
view Act of 1950 (5 U.S.C. § 1034) by final reviewable orders 
in which the Federal Communications Commission refused 
to exercise authority over Intervenor Fortnightly Corpo- 
ration and over community antenna television systems and 
operators, thereby depriving petitioner of relief to which 
it is entitled by law. 


STATEMENT OF THE CASE 
A. Background 
Petitioner, Rust Craft Broadcasting Company, an Ohio 


corporation, is licensed by the Federal Communications 
Commission to operate Station WBOY-TV, Clarksburg, 
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West Virginia, the only local television station operating 
' in that-city. Station WBOY, whose service area includes 
Clarksburg, Bridgeport and Fairmont, West Virginia, is 
' affiliated with two television networks: the National Broad- 
- casting Company (NBC) and the Columbia Broadcasting 
| System (CBS). Intervenor, Fortnightly ‘Corporation 
(Fortnightly), the defendant below in Case No. 17,038, is 
' @ Delaware corporation doing business in the cities of 
' Clarksburg and Bridgeport, West Virginia, under the name 
of ‘Clarksburg Television Cable Co.”’, and in Fairmont, 
' ‘West Virginia, under the name of ‘‘Fairmont Television 
' Cable Co.”? Fortnightly is engaged in operating. a’ so- 
' ealled community antenna television system (CATV sys- 
' tem) in the manner described below (BR. 1-3, Case No. 
: 17,038). Intervenor, National Community Television As- 
' gociation (NCTA), is a non-profit Pennsylvania trade 
' association composed of operators of CATV systems 
- throughout the country (B. 14-15, Case No. 17,264). 


Fortnightly’s facilities comprise antennae, filters, stabil- 
i izers, converters, amplifiers, traps, attenuators, automatic 
i gain control devices, splitters, tap-off units and other elec- 
' tronic gear. With and through this equipment Fortnightly 
intercepts, off-the-air, the signals (picture and sound) of 
distant television stations, amplifies, demodulates, filters 
and otherwise electronically processes and regenerates 
these signals, sometimes converts them to different frequen- 
cies, and then retransmits them through coaxial cables for 
hire to subscribers in the communities within and about 
the coverage area of Station WBOY-TV. Since 1953, 
Fortnightly has constructed and established about 180 miles 
of cables, wire lines and extensions from locations near 
Clarksburg and Fairmont, West Virginia, to approximately 
8500 locations in and about Clarksburg and Bridgeport, and 
over 100 miles of such lines to approximately 5500 locations 
in and about Fairmont and Barracksville, West Virginia 
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(R. 45, Case No. 17,038). The terminals of these cables 
are connected to the television receiving sets of subscribers 
who are thereby enabled to receive the television programs 
from three Pittsburgh, Pennsylvania, stations (KDKA-TV, 
WTAE-TV and WIIC-TV) ;* from one Steubenville, Ohio, 
station (WSTV-TV), and from one Wheeling, West Vir- 
ginia, station (WTRF-TV) (R. 4, Case No. 17,038). 


Fortnightly offers its customers a choice of the programs 
of the above stations at a minimum rate for a certain num- 
ber of stations and a higher rate for additional stations 
specified by its subscribers. Fortnightly holds itself out 
for hire to provide its facilities and services without dis- 
crimination to anyone to whom its service is feasible along 
its cable lines at a specified rate schedule. (R. 5, Case No. 
17,038) 3 


Some of the communications distributed by Fortnightly 
consist of programs by the three television networks (ABC, 
CBS and NBC) originated in the City and State of New 


2As alleged in the petition for review in Case No. 17,038, Fortnightly 
operates under public utility franchises which it or its predecessors sought by 
application from the cities of Clarksburg and Fairmont. While these facts 
are not alleged in the complaint below, they are facts which would or should 
have been developed by the Commission had it served the complaint upon 
defendant, below, and made an investigation of the facts and circumstances 
surrounding it as provided in Section 208 of the Communications Act. The 
failure of the Commission so to investigate and develop the full facts will be 
treated with subsequently in this brief. 


2a See footnote 4, pages 5-6, infra. 


3 The petition for review alleges that Fortnightly provides its service to 
individual members of the public for a fixed installation charge plus monthly 
rental fee. In addition, according to a deposition given by the manager of 
Fortnightly’s Fairmont operation on March 29, 1962, in the pending case 
of United Artists Associated, Inc. v. NWL Corporation, (predecessor to 
Fortnightly), Civil Action No. 60-2583 (D.C.S.D.N.Y.), intervenor furnishes 
its service, under contract, directly to commercial organizations, such as 
motels, on a per-room-wired basis, or to commercial organizations which, in 
turn, contract with hotels and hospitals to wire their rooms and supply the 
service on a ‘‘per tap’? or per room basis. Again, while these facts were not 
alleged in the complaint below, proper investigation of the facts by the Com- 
mission pursuant to Section 208 of the Act should have developed them. 
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York, in Chicago, Illinois, and in Hollywood, California. 
These programs are carried from their originating points 
by the American Telephone and Telegraph Company (A.T. 
& T.), a common carrier engaged in interstate and foreign 
communications for hire, and other common carrier. facili- 
ties, to the various network affiliates throughout the United 
States, including the above Pittsburgh, Steubenville and 
Wheeling stations. This is also the method by which peti- 
tioner’s station, WBOY-TV, receives network programs in 
Clarksburg, West Virginia. These stations disseminate 
these programs by the broadcast thereof into the sur- 
rounding areas. 


Many of these network programs thus broadcast - by 
distant stations, picked up by Fortnightly and retrans- 
mitted within WBOY’s coverage area, are the same network 
programs which WBOY itself broadcasts according to its 
exclusive arrangement with the networks. Fortnightly thus 
duplicates, and sometimes triplicates, within the coverage 


area of petitioner’s station the network programs which 
petitioner also offers. As a result, petitioner’s local service 
is less attractive to listeners and advertisers, and petitioner 
loses advertising revenue which would otherwise be avail- 
able to it (R. 6-7, Case No. 17,038).* 


4 The petition for review in Case No. 17,038 further alleged as follows: that 
Fortnightly, through the five distant stations, offers subscribers to Fortnightly’s 
service a choice among all five such stations which together carry the total net- 
work program fare offered in the United States; further, when the customer 
subscribes to Fortnightly’s service, he must choose whether he wishes to 
receive this service, ic., the programs of the five distant stations, or the 
service of petitioner’s local station, WBOY-TV, since the subscriber cannot, 
under the methods presently employed by intervenor, receive both; that when 
accomplishing the initial installation of its cables to individual home sets, Fort- 
nightly disconnects the built-in antenna with which every television set is 
equipped and by which petitioner’s local service is received, thus preventing 
the reception of petitioner’s programs; that the subscriber, if he chooses to con- 
tinue to receive petitioner’s local service, with satisfactory results, can do 80 
only by installing new switching equipment and a separate antenna; that, more- 
over even where the built-in antenna is not disconnected, the leakage or emana-' 
tion of electrical energy from the cable distorts and prevents a clear and satis- 
factory reception of petitioner’s broadcasts; that a result of such action by 
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On December 1, 1961, petitioner filed two pleadings. with 
the Commission: (1) A complaint against Fortnightly, 
and (2) a petition for rule making. 


B. Proceedings Below in Case 
No. 17038 (Complaint) 


Petitioner’s complaint filed pursuant to Section 208 of 
the Communications Act® alleged that Fortnightly failed to 
comply with provisions of the Communications Act relating 
to common carriers, specifically with Section 203 (the 
filing of tariff schedules), 214 (authorizations to operate 
facilities), 211 and 219 (the filing of contracts and financial 
reports), and 220° (including the Uniform System of Ac- 
counts in Part 31 of the Commission’s Rules and Regula- 
tions).? The complaint also alleged that Fortnightly had 
failed to comply with Parts 31, 43 and 61 of the Commis- 
sion’s Rules and Regulations® which implement these 
statutory provisions, and prayed that a cease and desist 


order issue enjoining Fortnightly from engaging in inter- 
state communications for hire until it had complied with 
the licensing, tariff and other requirements of the statute 
and the rules (B. 7, Case No. 17,038). 


The complaint was not forwarded by the Commission 
to Fortnightly and Fortnightly was not called upon by the 
el ee a eee 


Fortnightly, depriving local listeners of ability to receive petitioner ’s service, 
substantial damage is done to petitioner. These facts, while not in the com- 
plaint, would have been established below had the Commission not wrongfully 
failed to investigate the matters alleged in the complaint. It should be pointed 
ou that on December 8, 1962, Fortnightly agreed to add WBOY-TV to its 
cable system, replacing WIIC-TV, Pittsburgh. Nevertheless, there remains 
a substantial duplication of programming as a result of the Fortnightly 
operation. 


547 U.S.C. § 208. 

647 U.S.C. $§ 203, 214, 211, 219 and 220. 

747 C.F-R. § 31.01 et seq. 

847 CFR. $31.01 et seg., § 43.01 et seg. and § 61.01 et seq. 
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Commission to: answer the complaint. No. investigation 
| was conducted as a result of the complaint. 
On March 21, 1962, the Commission adopted an order, 
' released on March 23, dismissing petitioner’s complaint 
' for failure to state a cause of action within the jurisdic- 
| tion of the Commission’’ on the grounds that (1) there were 
no substantial differences in the facts alleged in the com- 
' plaint and those considered in previous. Commission: cases 
in which the Commission held ‘‘that CATV operations 
i similar to those described did not constitute a common 
' carrier endeavor within the meaning of the Communica- 
: tions Act, and consequently this Commission was without 
Title II jurisdiction over CATV systems’’, and (2) that 
the choice of Fortnightly’s subscribers of stations and 
programs to be received via the CATV system is not the 
: kind of a choice by the subscriber of the nature or design 
: of the intelligence to be transmitted-which the Commission 
: insists is necessary for a conclusion that defendant is a 


| common carrier within the meaning of Section 3(h) of the 
: Act. (47 U.S.C. 103(h), B.. 11, Case: No. 17,038). 


C. Proceedings Below in Case No. 
17,264 (Rule-Making Petition) 


Simultaneously with the above complaint, petitioner, 

i alleging the industry-wide problem inherent in petitioner’s 
specific complaint, also filed a petition for rule making. 

' The petition requested that the Commission commence a 
i proceeding looking toward the adoption of rules: which 
| would eliminate the adverse economic impact of CATVs 
' upon television stations in small markets by avoiding dupli- 
i eation of programs. Specifically, petitioner proposed 
: rules which would prohibit CATV systems from prior or 
: simultaneous transmission or distribution within a local 
community of the programs of a television station located 
in a distant community when the local television station, 
whose Grade A service contour covers the entire commu- 
nity served by such CATV system, also carries that pro- 
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gram (R. 1-12, Case No. 17,264; see Appendix hereto for 
text of proposed rules). 


In a Memorandum Opinion and Order released on July 
30, 1962, the Commission recited the substance of that 
petition and additional pleadings filed in response thereto, 
expressed its concern with the problem of petitioner, stated 
that there is ‘‘a very real danger that operations of CATV 
systems may force the local television station or stations 
off the air’, and conceded that ‘‘some adjustment of the 
competitive situation of local television stations as against 
CATV systems would be in the public interest”. How- 
ever, it denied petitioner’s rule-making request stating 
that the Commission ‘‘lacks clear, direct authority over 
CATV operations” and that it has proposed legislation 
which would accord it ‘‘express authority’. (R. 94-96, 
Case No. 17,264)® Such legislation, however, has not been 
adopted by the Congress. 


STATUTES AND REGULATIONS INVOLVED 


The several provisions of the Communications Act and 
the Commission’s Rules are set out in the appendix to 
this brief. 


STATEMENT OF POINTS 


1. The premise that the Commission lacks jurisdiction 
over community antenna television systems (and, there- 
fore, also over Intervenor Fortnightly), which formed the 
basis of the Commission’s refusal to grant relief as re- 
quested by petitioner, is erroneous because 


9 The rule-making petition, in the alternative, also requested the adoption of 
rules which would prohibit television station licensees from authorizing or 
‘permitting the retransmission of certain of their programs by CATVs under 
specified circumstances into the coverage area of another television station. 
The Commission did not doubt its authority to adopt these alternative rules 
but denied their consideration on the ground that gach rules would place 2 
burdensome obligation on television licensees and that it was ‘‘not convinced 
that this method of attacking the problem would actually achieve the ends 
sought.’’ Petitioner does not seek review of this portion of the Commis- 
sion’s ruling. 
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(a) the Commission has broad powers over all commmuni- 
cations by wire and radio, including CATV systems, 
and, thus 

(b) either has jurisdiction over CATVs because they 
are engaged in, are instrumentalities of, or affect 
broadcasting, 


(ce) or are common carriers. 


2. The Commission committed reversible error in failing 
to forward petitioner’s common carrier complaint to Inter- 
venor Fortnightly Corporation and in failing to investigate 
the matters and facts complained of by petitioner. 


SUMMARY OF ARGUMENT 


In adopting the Communications Act of 1934, as amended, 
the Congress intended to concentrate all powers previously 
vested in various agencies, and to give additional power, 
to a centralized agency. Therefore, it created the Federal 
Communications Commission and charged it with powers 
over all interstate commerce in communication by wire or 
radio. (Sections 1 and 2 of the Communications Act.) 
Congress further charged the Commission with developing, 
fostering and protecting a nation-wide communications 
system by radio in the public interest, specifying a fair dis- 
tribution of radio stations among the States, and giving it 
wide powers of rule-making to achieve these general goals. 
As the Commission itself argues in its brief in Carter 
Mountain v. Federal Communications Commission, Case 
No. 17,089, now pending before this Court, Congress in- 
tended to set up a comprehensive scheme of national regu- 
lation to the limits of its constitutional power over inter- 
state commerce. In the instant cases the Commission 
concedes that regulation of CATVs by it would be in the 
public interest because of their adverse economic impact 
on television stations which impact influences, in a manner 
inimical to the public interest, the nation-wide allocations 
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system adopted by the Commission pursuant to its statu- 
tory mandate. The Commission further concedes that it 
believes Congress to possess the necessary power to legis- 
late with respect to CATVs. Having recognized in the 
Carter Mountain case that Congress intended, in adopting 
the Act, to establish a comprehensive scheme of national 
regulation to the limits of its constitutional power over 
interstate commerce, it must necessarily follow that the 
present Act invests the Commission with authority to regu- 
late CATVs. Therefore, the Commission’s ruling that it 
lacks such power is in error. 


Furthermore, under the existing language of Titles I 
and ITI of the Act, the Commission has authority to regu- 
late CAT'Vs because they are either engaged in broadcast- 
ing, are instrumentalities incidental to the transmission of 
broadcast signals or are instrumentalities affecting broad- 
casting. The signals conveyed via the CATV are radio 
signals broadcast with the intent that they be received by 
the public. The unitary transmission process of broad- 
casting, therefore, does not halt until members of the public, 
ie. subscribers of the CATV system receive the broadcast 
intelligence. Thus, CATVs are either broadcasters or an 
instrumentality or adjunct of broadcasting. Clarksburg 
Publishing Company v. Federal Communications Commis- 
sion, 96 US. App. D.C. 211, 225 F. 2d 511. As such they 
are subject to Commission regulation. Moreover, because 
of their adverse effect on local television stations and, 
through these stations, on the public interest, the Com- 
mission’s power to protect and regulate the licensed in- 
dustry extends to CATVs. 


In the alternative, the Commission has specific authority 
to regulate CATVs, such as Intervenor Fortnightly Corpo- 
ration, because they are common carriers within the mean- 
ing of Title II of the Communications Act. The Commis- 
sion’s requirement or standard that subscribers to a 
common carrier service must have a certain kind of 
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“‘choice’? over the nature of the intelligence transmitted in 
order to render the carrier subject to its jurisdiction is 
an error of law which is not supported either by the plain 
language or by the legislative history of the Act. At any 
rate, the CATV subscriber’s choice is at least equal to 
the choice of subscribers to other types of common carrier 
service already regulated as such by the Commission. ©” 


Finally, the Commission’s failure to forward petitioner’s 
complaint filed under Section 208 of the Act and which 
complaint alleged that Fortnightly, a common carrier, 
violates the Communications Act and the Commission’s 
rules, was in violation of its express statutory mandate. 
Farther, the Commission’s failure to investigate the com- 
plaint was an abuse of discretion and in violation of law. 


ARGUMENT 


In these consolidated cases petitioner challenges the 
contention of the Federal Communications Commission 


that it has no jurisdiction over CATV systems under Titles 
I, II and III of the Communications Act, either as a com- 
mon carrier or in some other capacity. Additionally, peti- 
tioner assigns as reversible error the Commission’s failure 
to forward its complaint in Case No. 17,038 to defendant 
in accordance with the statutory mandate of Section 208 
of the Communications Act. 


I. THE COMMISSION ERRED, AS A MATTER OF LAW, IN 
DETERMINING THAT IT LACKS JURISDICTION OVER 
COMMUNITY ANTENNA TELEVISION SYSTEMS 


A. The Commission Has General or “Plenary” Powers Over 
CATVs Under Titles I and ITI of the Communications Act 


The Congress has vested broad powers in the Commis- : 
sion under the Communications Act of 1984, as amended,-' 
to develop, foster and protect the full and broad use of 
communications in the public interest: It has accorded to 
the’ Commission certain general and plenary powers for * 
this purpose. 


12 


Section I of the Act states, in part, that its purpose is 
to regulate ‘‘interstate and foreign commerce in communi- 
cation by wire and radio so as to make available, so far 
as possible, to all people of the United States a rapid, 
efficient, nation-wide and world-wide wire and radio com- 
munication service ...’’ and to this end creates the Fed- 
eral Communications Commission to administer the Act 
(47 U.S.C. § 151). 


Section 2(a) states, in part, that the Act ‘¢shall apply to 
all interstate and foreign communications by wire or radio 
and all interstate and foreign transmission of energy by 
radio, which originates and/or is received within the United 
States, and to all persons engaged within the United States 
in such communication or such transmission of energy by 
radio...” (47 US.C. §152(a)). 


Section 3(a) and (b) define wire and radio communica- 
tions broadly as including not only “‘the transmission of 


writing, signs, signals, pictures and sounds of all kinds’’ 
by wire, cable and radio, but also includes ‘‘all instru- 
mentalities, facilities, apparatus, and services (among other 
things, the receipt, forwarding and delivery of communi- 
cations) incidental to such transmission.’’ (Emphasis 
supplied.) (47 U.S.C. 153(a), 153(b)). 


Section 3(d) defines ‘‘transmission of energy by radio’’ 
or “radio transmission of energy’’ as including ‘‘both 
such transmission and all instrumentalities, facilities, and 
services incidental: to such transmission.”? (47 U.S.C. 
153(d), emphasis supplied.) 


Section 3(0) defines ‘‘broadcasting”’ as ‘the dissemi- 
nation of radio communications [as defined in 3(b) to in- 
clude all instrumentalities, facilities, apparatus, and serv- 
ices, including the receipt, forwarding and delivery of 
communications] intended to be received by the public, 
directly or by the intermediary of relay stations.”’ (47 
U.S.C. 153(0), emphasis and bracketed material supplied.) 
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Title II of the Act, as will be more fully discussed in a 
subsequent portion of this brief, provides for the Com- 
mission’s jurisdiction and authority over communications 
common carriers, defined in Section 3(h) (47 U.S.C. 153(h)) 
as those ‘‘engaged as a common carrier for hire, in inter- 
state or foreign communication by wire or radio or in inter- 
state or foreign radio transmission of energy . . .”’, spe- 
cifically excluding those engaged in ‘‘radio broadcasting” 
as previously defined. 


Title III addresses itself to ‘‘radio communication or 
transmission of energy’’ and provides in Section 301 that 
‘no person shall use or operate any apparatus for the 
transmission of energy or commumications or signals by 
radio’’, under certain stated conditions, ‘‘except under and 
in accordance with this Act and with a license in that behalf 
granted under the provisions of this Act.’? (47 U.S.C. 
301, emphasis supplied). a 


Among the general powers accorded the Commission 
under Title III are those investing the Commission with 
authority, when the public interest, convenience, or neces- 
sity requires, to: 

‘<Prescribe the nature of the service to be rendered 


by each class of licensed stations and each station 
within any class;’? (Sec. 303(b), 47 U.S.C. 303(b)). 


‘‘ Assign bands of frequencies to the various classes. 
of stations, and assign frequencies for each individual 
station and determine the power which each station 
shall use and the time during which it may operate ;’’ 
(Sec. 303(c), 47 U.S.C. 303(c)). 


‘“¢Determine the location of classes of stations or 
individual stations;’’? (Sec. 303(d), 47 U.S.C. 303(d)). 


‘‘Regulate the kind of apparatus to be used with 
respect to its external effects and the purity and sharp- 
ness of the emissions from each station and from the 
apparatus therein;’’ (Sec. 303(e), 47 U.S.C. 303(e)). 


‘¢Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be- 
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tween stations and to carry out the provisions of this 
Act: Provided, however, that changes in the fre- 
quencies, authorized power, or in the times of opera- 
tion of any station, shall not be made without the 
consent of the station licensee unless, after a public 
hearing, the Commission shall determine that such 
changes will promote public convenience or interest 
or will serve public necessity, or the provisions of 
this Act will be more fully complied with;’? (Sec. 
303(f), 47 U.S.C. 303(£)). 


‘Study new uses for radio, provide for experimental 
uses of frequencies, and generally encourage the larger 
and more effective use of radio in the public interest ;”’ 
(Sec. 303(g), 47 US.C. 303(g)). 


“Have authority to establish areas or zones to be 
served by any station;”? (Sec. 303(h), 47 U.S.C. 
303(h)). 


“Have authority to make special regulations app i- 
cable to radio stations engaged in chain broadcasting ;”’ 
(Sec. 303(i), 47 U.S.C. 303(i)). 


‘Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with 
law, as may be necessary to carry out the provisions 
of this Act, or any international radio or wire com- 
munications treaty or convention, or regulations an- 
nexed thereto, including any treaty or convention inso- 
far as it relates to the use of radio, to which the United 
States is or may hereafter become a party.’ (Sec. 
303(r), 47 U-S.C. 303(r)).° 


And, finally Section 307(b), 47 U.S.C. 307(b), imposes 
the mandate upon the Commission in licensing stations to 
‘make such distribution of licenses, frequencies, hours of 
operation, and of power among the several States and com- 
munities as to provide for a fair, efficient, and equitable 
distribution of radio service to each of the same.’’ 

10 Similar language, reading ‘‘The Commission may prescribe such rales 
and regulations as may be necessary in the public interest to carry out the 
provisions of this Act,’? appears in Section 201(b), 47 U.S.C. 201(b). 


15 


Petitioner asserts that the foregoing broad powers invest 
the Commission with clear and direct authority to regulate 
community antenna television systems. Such systems, as 
heretofore described, receive, amplify, reconstitute and 
transmit or retransmit the signals of licensed television 
stations to the receiving sets in viewers’ homes in direct 
competition with the same end-service provided by local 
television broadcast stations in the same markets. The 
CATV’s transmit signals and sounds by wire and cable. 
They constitute an instrumentality, apparatus and service 
for receiving, forwarding and delivering communications 
incidental to such transmission. They constitute an instru- 
mentality, facility, apparatus or service (including the 
receipt, forwarding and delivery of communications) used 
in disseminating radio communications. They are part and 
parcel of the nationwide system of communications by 
which television signals are received in homes across the 
nation. They differ from the ordinary licensed television 
facility only in the fact that they originate no programs of 


their own making (intercepting off-the-air fruits of the 
creativity of others without paying therefor) and in the 
fact that the television signal reaches the viewer’s set by 
wire rather than through the air. Nonetheless they are 
engaged in the transmission of energy, communication by 
wire and the dissemination of radio communications within 
the clear meaning and purview of the Communications Act. 


That the Commission recognizes the broad nature of its 
powers over both wire and radio communications and its 
clear duty to foster and protect the local television facilities 
licensed by it under the Act is demonstrated by its brief 
in the Carter Mountain case presently before this Court. 


The question of the extent of the Commission’s authority 
over CATVs is now before this Court in Carter Mountain 
Transmission Corporation v. Federal Communications 
Commission, Case No. 17,089, in a somewhat different con- 
text. In that case an application was filed for a microwave 
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common carrier frequency to transmit television signals to 
a CATV system operating in the Riverton, Wyoming, area. 
The only existing Riverton television station protested the 
grant of this application on grounds that the adverse 
economic impact of the CATV system upon the local station 
would drive the television station out of business contrary 
to public interest. Ultimately, the Commission denied the 
application of the common carrier, holding that the need 
for a local television outlet outweighed the need for the 
improved service which the common carrier would enable 
the CATV to provide especially since the grant to the com- 
mon carrier would, in fact, have the effect of driving the 
local station out of business. The Commission summarized 
its position as follows: 


«@ © * » grant of the instant application would permit 
the rendition of better service by the CATV, but at 
the expense of destroying the local station and its rural 
coverage. The CATV would permit the urban areas 
a choice of coverage, but the local station, especially in 
this case of a single station market, serves a wider 
area. A grant of this application will not contemplate 
an extension of coverage for the entire area included 
jn KWRB-TV’s contours since it is too costly for 
CATV to enter the rural areas. Thus, the rural people 
would be left with nothing at all. This is not a true 
competitive situation where one or the other of the 
applicants would render the service. In this instance, 
if KWRB-TV, the local outlet, should be forced to 
cease operation, the rural people would be left without 
any service. We do not agree that we are powerless 
to prevent the demise of the local television station, 
and the eventual loss of service to a substantial popu- 
lation; nor do we agree that the Commission’s ex- 
pertise may not be invoked in this instance to predict 
this ultimate situation.” 


Insofar as this ruling in Carter Mountain was incon- 
sistent with the Commission’s previous decision in Docket 
No. 12,448—which the Commission cited in denying peti- 
tioner’s request for relief in the instant cases—, the Com- 
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mission stated: ‘‘To the extent that this departs from 
our views in the Report and Order in Docket No. 12,443, 
26 FCC 403 (released April 14, 1959), those views are 
modified”. 32 FCC 459, 465. 


The common carrier, Carter Mountain Transmission 
Corporation, appealed to this Court from this denial and 
agreed that, among others, the following question was pre- 
sented in that case: 


“¢3. Whether the Commission’s denial for the reasons 
indicated constitutes an extension of its authority be- 
yond its statutory jurisdiction to regulate community 
antenna systems.’’ (Brief for Appellant in Case No. 
17,089, p. (i)). 


The Commission’s brief in Carter Mountain, filed in this 
Court on November 21, 1962, addresses itself to this, and 
other issues. The following is the language used by the 
Commission in its brief to support the Commission’s gen- 
eral regulatory powers: 


“Tn enacting the Communications Act of 1934, Con- 
gress for the first time brought under one agency 
regulatory control of all interstate and foreign com- 
merce in communication by wire and radio. It did 
so in order to secure ‘a more effective execution of 
[its] policy by centralizing authority heretofore 
granted by law to several agencies ...’’’ (Page 15, 
Brief for Appellee in Case No. 17,089) quoting at this 
point Section 1 of the Communications Act (47 U.S.C. 
151). 


The broad application of the Act is further supported by 
the language of Section 2(a) of the Act (47 U.S.C. 152(a)), 
stating that ‘‘[tJhe provisions of this Act shall apply to all 
interstate and foreign communication by wire or radio ...’” 


11 The precise issae before the Court in that case is whether the Commis- 
sion erred in determining that it would serve the public interest to deny a 
common carrier the use of radio frequencies when the sole use and effect of 
such use has an adverse effect upon other use of radio broadcasting, which is 
also entrusted to the Commission’s jurisdiction, 
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Thus, states the Commission in its Carter Mountain brief: 


“Jt is beyond dispute that Congress intended to set 
up a comprehensive scheme of national regulation, to 
the limit of its constitutional power over interstate 
commerce. Federal Radio Commission v. Nelson 
Brothers Co., 289 U.S. 266, 279; National Broadcasting 
Co. v. United States, 319 U.S. 190, 210-216; Allen B. 
DuMont Laboratories v. Carroll, 184 F. 2d 153 (C.A. 
3, 1950), cert. den. 340 U.S. 929. And, the public in- 
terest standard, which ‘is to be interpreted by its 
context, by the nature of radio transmission and recep- 
tion, by the scope, character and quality of services, 
© **> Federal Radio Commission v. Nelson Brothers 
Co.. 289 U.S. 266, 285, ‘is thus the interest of the listen- 
ing public in the larger and more effective use of radio.’ 
National Broadcasting Co. v. United States, 319 US. 
190, 216. To protect this interest of the public in in- 
suring ‘the maximum benefits of radio to all the people 
of the United States,” ‘Congress endowed the Com- 
munications Commission with comprehensive powers to 
promote and realize the vast potentialities of radio.’ 
National Broadcasting Co., supra, 319 US. at 217.” 
(Page 17, Brief for Appellee in Case No. 17,089) 


The Commission’s brief in Carter Mountain goes on to 
observe that in the earlier CATV and TV Repeater Ser- 
vices case, 26 F.C.C. 403, Docket No. 12443 (upon which 
the Commission relied in denying petitioner in the instant 
cases the relief requested), the ‘‘Commission left open the 
question of its authority to regulate CATVs because of 
their impact on interstate communications, to such time as 
the facts concerning impact in any situation might warrant 
action’’ (Pages 5-6, Commission’s brief in Carter Mountain, 
citing 26 F.C.C. at 480, 431). Yet, in Case No. 17,264, now 
before this Court, while denying relief to petitioner be- 
cause of lack of clear, direct power over CATVs, the Com- 
mission admitted the ‘‘very real danger that operations of 
CATV systems [such as Fortnightly’s] may force the local 
television station . . . [petitioner’s Station WBOY-TV] 
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off the air’’, and that in such situations the public interest 
warrants ‘‘some adjustment of the competitive situation 
of local television stations as against CATV systems’’. 
(BR. 95-96) 


It would thus seem that in the instant cases, and in the 
Carter Mountain case, the Commission has now decided 
the question left open by its previous ruling in Docket No. 
12,443. However, it has recognized its power indirectly to 
regulate CATVs in Carter Mountain, and has refused di- 
rectly to regulate CATVs here. 


The apparent basis of this contradiction is the Commis- 
sion’s inability to reject its prior rationale in its CATV 
and Repeater Services decision and in Frontier Broadcast- 
ing Company v. Collier, 24 F.C.C. 251, which may be briefly 
summarized as follows: Titles II and III of the Communi- 
cations Act provide for detailed regulation of all common 
carriers and radio services (broadcast or otherwise). 
CATVs fit no particular section of these titles. Therefore, 
the Commission has no authority over them.” This argu- 
ment is difficult to comprehend when the general powers 
enunciated in Title I made no such distinction between wire 
and radio and, in vesting authority in the Commission over 
communications, the Act uses the words ‘‘wire”’ or ‘‘radio’’ 
in the alternative. Moreover, the Commission exhibited 
no patience with this meticulous search for specific au- 
thority in Titles II and III when, in the Carter Mountain 
case, the carrier argued that the Commission was not 
authorized to introduce ‘‘broadeast law’’ of Title IIT into 
common carrier grants under Title II. The Commission’s 
brief in Carter Mountain rejected this argument with the 
following words: 


“‘That the competition here is not between two broad- 

cast stations or between two common carriers, but is 

12 Ag will be shown later, CATVs do, in fact, come under various sections 
of either Title II or ITI. 
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between a television broadcast station and the use of 
common carrier facilities to bring competing television 
signals to the same areas, suggests no reason for re- 
jecting consideration of the public’s interest in the 
effects of the proposed grant. As pointed out above, 
the Communications Act was intended to accomplish 
the comprehensive and unified regulation of all inter- 
state communications. The compartmentalization of 
functions urged by Carter Mountain would constitute 
a negation of the statute, rather than its administra- 
tion. It would require the Commission blindly to au- 
thorize one license which would destroy the benefit to 
the public of another. It would, finally, be totally at 
odds with the consistent admonition of the courts that 
agencies are not to adopt such a single-minded ap- 
proach to their duties, even where, as is not the case 
here, there may be an apparent conflict between two 
policies. See Southern S.S. Co. v. Labor Board, 316 
US. 31, 47; Eastern-Central Assn. v. Umited States, 
321 U.S. 194, 205-207.’ (Brief for Appellee in Carter 
Mountain, Case No. 17,089, pp. 18, 19. Emphasis ours.) 


The Commission’s position in its Carter Mountain brief 
is consistent with the broad construction accorded to its 
powers in the past as new forms of electronic communica- 
tion have emerged. For instance, in assuming jurisdiction 
over subscription television, the Commission stated that 
‘onder the statute, broadcasting and common carrier serv- 
ices are mutually exclusive classifications. However, while 
a service authorized by the Commission cannot at the same 
time be classified as both broadcasting and common carrier, 
it does not follow that all services which may be authorized 
by the Commission must be classifiable as either one or 
the other.”? Subscription Television, 23 F.C.C. 532, 541 
(1957). 


As indicated above, this flexible concept of its powers— 
which petitioner asserts is sound—is more akin to the 
Commission’s approach in Carter Mountain. There it 
argues that its powers extend to the limits of the powers 
of the Congress to regulate interstate commerce with re- 
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spect to communications. By proposing legislation to the 
Congress concerning CATVs, and in its supporting state- 
ment, the Commission has shown that it does not doubt 
constitutional power of the Congress over CATVs. Peti- 
tioner urges that the broad powers delegated by the Con- 
gress to the Commission under the Act leave no doubt 
that Congress’ power over CATVs has already properly 
been vested in the Commission making further legislation 
unnecessary. Sections 1 and 2 of the Act treat commerce 
in interstate communications by wire or radio alike. They 
admit of no distinction between the powers over wire or 
radio, which is the only distinction between these cases and 
Carter Mountain. The Commission, therefore, has taken 
the correct position in Carter Mountain and should logically 
have extended that stand in these cases. That the end- 
effect of the CATV upon a local station is one over which 
the Commission has no hesitancy in asserting jurisdiction 
is made clear in its arguments in Carter Mountain where 
the Commission stated in its brief: 


«<The absence of direct Commission jurisdiction over 
the CATV, which Carter Mountain contends (Br. 18- 
25) is a fatal defect in the Commission’s assertion of 
authority, should be no bar to the normal considera- 
tion of the effect on the public of the proposed use, 
particularly in the light of the CATV’s special relation- 
ship to the rendition of television service to the public. 
This Court has already had occasion to consider the 
relationship of CATVs to licensed television service. 
Tt has held that in determining whether there is an 
overlap, in violation of the Commission’s rules, of the 
service areas of two television stations with common 
ownership interests, ‘It is unrealistic to overlook the 
fact that through the community systems, Clarksbur 
residents are receiving and are, in a sense, being serve 
by the programs of the Wheeling station.’ Clarks- 
burg Publishing Co. v. Federal Communications Com- 
mission, 96 US. App. D.C. 211, 217, 225 F. 2d 511, 
517. For the Court recognized that in a practical sense 
a CATV is an extension of the service of the stations 
it carries. Since this is so, it is equally unrealistic to 
insist that the effect of this extension of service is be- 
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yond the Commission’s power to consider.”’? (Ap- 
pellee’s Brief in Carter Mountain, p. 23.) 


The only bar to making the further logical conclusion 
that it has direct authority over CATVs appears to be the 
Commission’s own prior decisions which have never been 
reviewed by the courts. The Court should liberate the 
Commission from this erroneously self-imposed inhibition 
by reassuring the Commission as to its authority over all 
communications by wire or radio, including CATV, so that 
it ean proceed to exercise its powers in the public interest. 


That the Commission would weleome such liberation ap- 
pears certain from its most recent Public Notice on Decem- 
ber 12, 1962, proposing rule making to govern the grant of 
authorizations in the Business Radio Service for micro- 
wave stations to relay TV programs to CATV systems 
(FCC Public Notice of December 12, 1962, Report No. 1116, 
Mimeo. No. 29014). To codify its position in Carter 
Mountain, the Commission, by its recent rule-making, pro- 
poses to grant applications for microwave service to 
CATVs only on the condition that the CATV would 
not duplicate the programs of a local operating or au- 
thorized station and, also, on the condition that if requested 
by the local station, the CATV would carry its signal on 
the cable. The Public Notice concludes: 


“The problem of competition by CATV systems to 
TV stations in remote small communities has been 
of concern to the Commission for some time. It recom- 
mended legislation which would give it authority, 
with respect to the operation of CATV systems, to 
issue rules and regulations where local TV stations 
are operating under inequitable disadvantage in com- 
petition with CATV systems but covering bills (S. 1044 
and H.R. 6849) were not enacted.”’ 


Petitioner urges that no such legislation is necessary since 
the Commission already possesses ample authority to 
achieve its aims under existing law. 
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B. The Commission Has Title I and III Jurisdiction Over 
CATVs Either Because They Are Engaged in, Are Instru- 
mentalities of, or Affect Broadcasting 


Section 3(0) of the Communications Act defines ‘‘broad- 
casting’’ as ‘‘the dissemination of radio communications 
intended to be received by the public, directly or by inter- 
mediary relay stations’. (47 U.S.C. 153(0)). 


In Functional Music v. United States and Federal Com- 
munications Commission, 107 U.S. App. D.C. 34, 274 F. 2d 
543, the Commission argued that functional music FM 
operations, in which some members of the public can delete 
a portion of the broadcast matter by special equipment 
attached to their receiving sets, and thereby influence or 
dictate the contents of the transmissions, is not broadcast- 
ing within Section 3(0) of the Act. This Court, however, 
found that since these programs were transmitted with 
the intent contemplated by Section 3(0), i-e., with the intent 
to be received by the public, they had the requisite at- 
tributes of broadcasting within the meaning of that Section. 


The CATV situation is analogous. The wire transmis- 
sion by CATVs does not change the broadcaster’s original 
intent that the signals be received by the public. More- 
over, the CATV is engaged in the ‘dissemination of radio 
communications’’. The signals received by the subscribers 
are broadcast signals within the meaning of Section 3(o0). 
The CATV could, therefore, be classified either as a ‘‘radio 
station’’ within the meaning of Section 3(0) or an instru- 
mentality or service within the purview of Section 3(b) 
of the Act which states: 


‘<(b) ‘Radio communication’ or ‘communication by 
radio’ means the transmission by radio of writing, 
signs, signals, pictures, and sounds of all kinds, in- 
eluding all instrumentalities, facilities, apparatus and 
services (among other things, the receipt, forwarding, 
and delivery of communications) incidental to such 
transmission.’’ 
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Considering these subsections of Section 3 of the Act, the 
conclusion is compelling that CATVs are radio stations, 
engaged in broadcasting, or, at the very least, are ‘‘instru- 
mentalities, facilities, apparatus, and services ... incidental 
to such transmission’’ defined as ‘‘radio communication’’. 


The so-called ‘‘master antenna theory’’, a much used 
counter argument of CATV systems urged upon the 
Commission in prior decisions, should be briefly discussed 
here. The master antenna theory states that a community 
antenna system is simply the extension of the home an- 
tennae of individual listeners or viewers and, therefore, 
does not differ from what the owners could do for them- 
selves.* This theory rests on the fallacious permise that 
CATV is but a reception service. The facts, however, 
show that the so-called community antenna, in contrast with 
the true master antenna on apartment houses, picks up the 
distant signals at great distances from the receiving sets 
of subscribers, there electronically treats and filters these 
signals with expensive equipment (which few individuals 


could afford), often converts the signals to a different fre- 
quency (which no rooftop home or master antenna can 
perform), then forwards these signals over public lands 


18 This myth has received some judicial credence, ¢.g., in the recent case of 
Intermountain Broadcasting and Television Corporation v. Idaho Microwave, 
et al, 196 Fed. Supp. 315 (D.C. Ida., 1961). However, in this case the ruling 
was made on plaintiff’s motion for summary judgment and the court had to 
assume the defendant’s assertions as correct. The same court, and same judge, 
were later called to decide whether or not a local station was entitled to dam- 
ages against the local CATV system when such system duplicated network 
programs within the station’s coverage area, despite the station’s legally valid 
contract of exclusivity with the network which originated the program. Decid- 
ing for the station and against the CATV system, the court stated (Cable 
Vision, Inc., et al. v. KUTV, Ino., et al. (U.S. Dist. Ct, D. Idaho, Jaly 30, 
1962), 23 Pike & Fischer R.R. 2076, 2085: 


‘¢We believe that in the context of the present case the community 
antenna service must be regarded as in effect a commercial enterprise in 
competition with Station KLIX for television viewers—the source of the 
profit sought by each—and that the community antenna is in effect ‘re- 
producing’ in the Twin Falls community network programs for which 
KLIX has acquired a valid, contractual right of first call.’’ 


25 


often pursuant to local franchises and under local ordi- 
nances regulating them as public utilities (privileges an 
individual user could scarcely obtain), then attaches wire 
terminal lines to subscribers’ sets, to whom it sells these 
signals and services at a profit. In the case of Fortnightly, 
whose activities were considered by the Commission as 
typical of other CATV operations, the subscribers then 
have a choice of a certain number of channels at a set 
tariff rate, or may receive additional stations’ programs 
for extra charges. In all these respects, CATV systems 
radically differ in physical characteristics as well as in the 
nature of service from true master antennae.” 


This vital distinction between private receiving antenna 
and other more sophisticated equipment and services oper- 
ated for profit has been clearly recognized by the Supreme 
Court. Thus, in Buck v. Jewell-LaSalle Realty Co., 283 
U.S. 191 (1931), it was argued that a hotel which installed 


14 Fortnightly itself is subject to such local franchises which demonstrates 
that it is impressed with a public trust. State public utility regulations run 
a wide gamut in their treatment of CATVs, For example, the Wyoming 
Public Service Commission assumed jurisdiction over CATVs holding that the 
Federal Communications Commission did not preempt the field (Community 
Television Systems of Wyoming, 17 Pike & Fischer Radio Reg. 2131 (1958) ) ; 
while the State of Washington does not regulate CATVs because they are 
engaged in television transmission and the federal government has preempted 
the field. (Opinion of the Attorney General of Washington, 14 Pike & Fischer 
Radio Reg. 2059 (1954)). Obviously, no such questions need be decided con- 
cerning private rooftop television antennae. See Note, 73 Harv. L. Rev. 386, 
388-389. In response to a recent inquiry as to what standards should be 
applied in deciding whether or not to grant a community antenna franchise, 
the Commission advised the City of Salinas, California, of the destructive 
economic impact of CATVs and of the non-duplication and other requirements 
which would eliminate such dangers. City of Salinas, FCC Public Notice 16695, 
February 23, 1962, 23 Pike & Fischer RR 176. In practical effect, the Com- 
mission suggested that the City exercise a regulatory power over the CATV 
which the Commission itself would have liked to do except for the erroneously 
self-imposed limitation upon its own powers. 


15 Nor is the CATV a mere ‘‘pagsive’’ antenna, within the Commission’s 
definition of such an antenna, which may not employ electrical equipment to 
amplify or add to the total amount of transmitted energy. (F.C.C. Public 
Notice, December 3, 1953) 
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a master radio receiving set and therefrom distributed 
mmsical entertainment to its guests in public and private 
rooms was not violating copyrights of the owners of the 
compositions broadcast because the master receiver is but 
an electrical master ear-trumpet for the better audition 
of a distant performance. Mr. Justice Brandeis, writing 
for the Court, rejected this argument and held that the 
hotel’s activity, through the technical services provided, 
amounted to a reproduction of the original performance, 
namely, in the context of that case, a performance for 
profit without authorization. See also Society of Euro- 
pean Stage Authors and. Composers v. New York Hotel 
Statler Co., 19 Fed. Supp. 1 (D.CS.D.N.Y., 1937). 


The closely analogous situation of CATVs, therefore, 
indicates that they are much more than a private receiving 
service in fact and in law. Since they are carrying broad- 
cast signals intended: for public reception, and do more 
than merely receive them for the users, CATVs become a 


part of the ‘<ynitary transmission’’ process which delivers 
broadcast communication from the originating point to the 
point of reception in the receivers’ sets.”* 


They are an integral part of the transmission process by 
which the energy, originated and activated at the distant 
station’s transmitter, eventually reaches the viewer’s re- 
ceiver and is there converted into sound and picture. To 
argue otherwise—that CATVs are but a master antenna 
for the receiver—requires reasonable men to indulge in 
the fantasy that the miles of wire line, operated under 
public franchise, and the elaborate receiving, amplifying, 
conversion and filtering equipment used by the CATV is a 
mere appendage of the viewer’s receiver. The same rea- 
soning would require this court to conclude that the vast 
facilities of the public power company, including its wire 
lines, transformers, substations and hydroelectric plants, 
are a mere appendage of the light bulb in the courthouse 


16 Note, 73 Harv. L. Rev. 386, 388. 
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ceiling, ergo, the power company is not a public utility 
subject to governmental regulation but simply a private 
means of receiving the electricity that causes the light bulb 
to function. To state the proposition is to reject it. 


Properly considered, there are three possibilities as to 
the legal effect of CATV activity in picking up and for- 
warding television signals. Hither the CATV activity is 
a rebroadcast function, or the CATV is acting as an instru- 
mentality of the broadcaster who first emits these signals 
for relay, or, lastly, it is a common carrier operation. 
Under any of these theories, CATVs are subject to the 
Commission’s direct regulatory authority. 


A compelling reason for the Commission’s regulatory 
authority over CATVs is their effect upon broadeasting, 
and because of the Commission’s duties and obligations 
with respect to broadcasting. Thus, under Section 307(b), 
[47 US.C. 307(b)], the Commission is charged with the 
statutory mandate to ‘‘make such distribution of licenses, 
frequencies, hours of operation, and of power among the 
several States and communities as to provide a fair, 
efficient, and equitable distribution of radio service to each 
of the same.”? It was under this power and auxiliary 
powers granted in Section 4(i), 308, 309. and 310, [47 
U.S.C. 154(i), 308, 309, 310], that the Commission estab- 
lished its allocation plan expressed in its Table of Alloca- 
tions of television channels’? and in its adoption of pri- 
orities.7® 

It was not by accident that the Commission favored the 
establishment of the first local station in each community 
as its second priority—second only to providing one service 
to all parts of the United States. In deciding to foster 
outlets for local self-expression, the Commission followed 
its statutory mandate. When challenged in the exercise 


17 Section 3.606, FCC Rules and Regulations, 47 C.F.R. § 3.606. 
181 (Part 3) Pike & Fischer B.R, 91:601, 91:620 (1952). 
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of its jurisdiction to promote this general policy, which 
transcends the mere consideration of technical allocations 
and interference, the Commission has consistently been 
upheld by the courts. National Broadcasting Company v. 
United States, 319 US. 190, (1943) ; Federal Commumnica- 
tions Commission v. Sanders Bros., 309 U.S. 470, (1940) ; 
Federal Communications Commission v. Pottsville Broad- 
casting Co., 309 US. 134, (1940). 


Often the end-product of CATV operations is the frustra- 
tion of such allocation principles by the undue extension of 
the coverage area of distant non-local stations with re- 
sulting economic hardship imposed on the local, small mar- 
ket stations. The Commission does not doubt the fact that 
CATV thwarts the establishment of new local stations in 
small markets and that it is capable of driving existing 
stations off the air. It has recognized this in the rule- 
making decision here under review. Threatened mostly 
are the one and two station markets—such as petitioner’s 
market—which stand to lose their only local television 
outlets. 


In Carter Mountain, the Commission vigorously argues, 
citing Clarksburg Publishing Co. v. Federal Communica- 
tions Commission, swpra, that in a practical sense & CATV 
js an extension of the service of the station it carries, and, 
therefore, the Commission, under the theory of Federal 
Power Commission v. Transcontinental Gas Corp., 365 U.S. 
1 (1961), is entitled to consider the effect of the “¢end-use”’ 
of the common carrier facilities by a CATV." But the 


19 In further support, the Commission also points out that in United States 
vy. Wrightwood Dairy Co., 315 U.S. 110 (1942), 
of Agriculture to regulate the price of milk 
effect on milk sold interstate was sustained. This case, the 
illustrates ‘‘the reach of the power of Congress 
a power exercised to the full in the Communi 
pellee in Carter Mountain Case, No. 17089, p. 26, note 12). 
See also National Labor Relations Board v. Jones ¢ Laughlin, 301 U.S. 1, 
(1936) ; Wickard v. Filburn, 317 U.S. 111 (1942). 
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adverse economic impact of the CATV which the Commis- 
sion finds to be inimical to the public interest does not de- 
pend on whether it transmits television signals solely by 
wire or partially by microwaves. CATV signals outside 
the wire lines are no more vicious and their damaging 
effect no less disastrous. If the damaging effect, per se, is 
considered as ample authority to protect the local televi- 
sion station where the signal is conveyed by microwave, 
there is no good reason why such protection should not be 
afforded when the CATV system does not resort to the 
airwaves but relies wholly upon its wire transmissions. 


In whatever form CATV carries the signals, they re- 
main radio broadcast signals. They are the products of 
the broadcast industry regulated by the Commission. They 
are received as broadcast signals by the subscribers in 
their television sets designed to receive broadcast signals. 
In the Commission’s estimate, CA'TVs in 1958 served some 
1.5 to 2 million people nationwide and CATVs were rapidly 


expanding.» Today CATVs serve nearly 4 million house- 
holds representing about 12 million viewers, according to 
a report in the New York Times, October 22, 1961 issue 
(R. 66, reprinted at R. 69). Thus, after 12 years of 
operation, the CATV business has become a significant, 
integral part of the broadcast industry. It could not exist 
without television stations, whose signals it uses without 
paying compensation therefor. It sells no product or 
service other than broadcasting. Its economic impact on 
the regulated broadcast industry and its aspects inimical to 
the public interest are not denied by the Commission. Its 
regulation would concededly be in the public interest. Yet, 
by an unprecedented, narrow statutory construction, the 
Commission refuses to regulate it,—not because of an ad- 
ministrative judgment that it should not be regulated,— 


20 Report and Order in Docket No. 12443, CATV and IV Repeater Services, 
26 FCC 403, 18 Pike & Fischer RR 1573, 1578, 
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but because it erroneously believes that its authority over 
the CATV is unclear and indirect. 


It is submitted that this Court should accept the facts and 
premises as to the nature and deleterious effect of the 
CATV upon local stations as the Commission has stated 
them to be. It should recognize the concept of broad and 
flexible powers over communications in the Commission 
which the Commission in Carter Mountain insists it pos- 
sesses. Having accepted the Commission’s own premises 
as to these two points, the conclusion is inescapable that 
the Commission has existing authority over CATVs under 
Titles I and III of the Act. 


The foregoing portion of this brief details the argument 
as to why the Commission, under its existing Title I and 


Ti jurisdiction and authority, has ample power to regu- 
late CATVs under those Titles of the Act. However, if it 
should be concluded that authority does not now rest in the 
Commission under those portions of the Act, it cannot be 
doubted that the Commission has the clear power to regu- 
late CATVs as communications common carriers under 
Title IT. 


The Commission’s order dismissing petitioner’s common 
carrier complaint (Case No. 17,088) is grounded upon its 
finding that it has no jurisdiction over community antenna 
systems as common carriers. In support it relies upon its 
prior determinations in two cases. Frontier Broadcasting 
Co., et al., 24 FOC 251 (1958), and CATV and TV Re- 
peater Services, 2% FCC 403 (1959). 


The only elaboration in the instant case of its holdings 
in the prior decisions cited js found in that portion of the 
order which quotes from the Frontier decision and em- 
phasizes that “fundamental to the concept of a communica- 
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tions common carrier’’ is the circumstance that the sub- 
scriber must be in a position to choose the intelligence 
transmitted by the carrier. This ‘‘fundamental’’, the 
Commission finds, is not satisfied by the choice which the 
CATV subscriber has in selecting which station or which 
program he will view. 


In order fully to understand the basis of the Commis- 
sion’s ruling it is necessary to refer to its decisions in the 
prior cases mentioned. An examination of those decisions 
reveals the following: 


In the Frontier case, 24 FCC 251, at 253-54, the Com- 
mission held as follows: 


“7, Upon consideration of the facts outlined above 
with respect to the pattern of operations followed by 
CATV systems generally, we do not believe that such 
systems are engaged in performing the service of 
communications common carriers within the contempla- 
tion of the applicable provisions of the Communica- 


tions Act of 1934, as amended. Section 3(h) of the 
act states that: 


“«¢Common carrier’ or ‘carrier’ means any person 
engaged as a common carrier for hire, in inter- 
state or foreign communication by wire or radio or in 
interstate or foreign radio transmission of energy, 
except where reference is made to common carriers not 
subject to this Act; but a person engaged in radio 
broadcasting shall not, insofar as such person is so 
engaged, be deemed a common carrier. 


‘*TIt should be noted that the specific test as to what 
constitutes a common carrier for the purposes of the 
Act is not set forth in the above definition. However, 
the legislative history of the Act makes it clear that 
Congress intended that the common carrier regulatory 
provisions thereof should not apply to persons who are 
not common carriers in the ordwmary sense of the term.® 
Accordingly, the question is presented as to whether 
CATV systems conform to the traditionally accepted 
concept of common carriers and hence become com- 


“(8 HR. Rep. No. 1850, 73d Cong. 24 Sess. 46 (1934).?? 
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munications common carriers. Fundamental to the 
concept of a communications common: carrier is that 
such a carrier holds itself out or makes a public offer- 
ing to provide facilities by ‘wire or radio whereby all 
members of the public who chose to employ such 
facilities and to compensate the carrier therefor may 
communicate or transmit jntelligence* of their own 
design and choosing between points on the system of 
that carrier and other carriers connecting with it. In 
other words, the carrier provides the means or ways of 
communication for the transmission of such intelligence 
as the subscriber may choose to have transmitted. The 
choice of the specific intelligence to be transmitted is, 
therefore, the sole responsibility or prerogative of the 
subscriber and not the carrier. 


«g Byven though the operation of a CATV system 
may have several attributes in common with the opera- 
tion of a communications common carrier, particularly 
to the extent that there is an offer to transmit, by wire, 
intelligence in the form of television broadcast signals, 


to any member of the public who desires to subscribe 


to the service, there appears to be at least one signifi- 
cant difference. This difference lies in the fact that the 
specific signals received and distributed by the CATV 
system are, of necessity, determined by the CATV 
system and not the subscriber. ...”’ 

vsa'The term ‘intelligence’ is used herein to denote writing, signs, 
signals, pictures and sounds, unless otherwise indicated y.”” 


Thus the Commission, in Frontier, held that the legisla- 
tive history demonstrates that the Act is to apply only to 
common carriers in the ‘ordinary sense’’ and that fanda- 
mental to this concept is the requirement that the sub- 
seriber must have the choice as to the intelligence carried. 


In the CATV and TV Repeater Services case, 26 FCC 
403, at 427-428, the Commission re-emphasized that the 
circumstance which distinguishes the CATV operation 
from that of a common carrier in its ‘ordinary sense’’ is 
the lack of choice of intelligence in the CATV subscriber. 
Assuming (without deciding) that CATV systems ‘‘may be 
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within the scope of Section 3(a) which defines ‘wire com- 
munications’ and includes ‘all instrumentalities, facilities, 
apparatus and services . . . incidental to such transmis- 
sion’ ’’, the Commission nevertheless adhered to its decision 
in Frontier that it had no jurisdiction over CATV systems 
as common carriers, saying: 


‘59. We have no doubt that, as the broadcasters 
urge, CATV’s are related to interstate transmission 
(regardless of where the station retransmitted is lo- 
cated, the signal often originates, via network in New 
York or elsewhere). Therefore it appears to us that 
there is no question as to the power of Congress to 
regulate CATV’s, or give the Commission jurisdiction 
to do so, if it desires. But, as an administrative agency 
created by ‘Congress, we are of course limited by the 
terms of the organic statute under which we were 
created, and must look to that statute to find the extent 
of our jurisdiction and authority. 


“¢60. In the Frontier decision, swpra, we held that 
we do not have jurisdiction over CATV’s under Title 
II, because they are not common carriers. We pointed 
out therein that the legislative history of the Com- 
munications Act makes it clear that Congress was 
using the term ‘common carrier’ in its ordinary sense: 


“In other words, the carrier provides the means or 
ways of communication for the transmission of such 
intelligence as the subscriber may choose to have trans- 
mitted. The choice of specific intelligence to be trans- 
mitted is, therefore, the sole responsibility or preroga- 
tive “ the subscriber and not the carrier. (16 R.R. 
1009. 


‘We stated that by their nature CATV’s are not 
common carriers, since it is the CATV, rather than 
the subscriber, who determines what signals are to 
be carried on the system... .”’ 


It is thus clear that the Commission’s determination that 
it lacks common carrier jurisdiction over CATV’s is based 
solely on the alleged lack of choice in the subscirber and 
the Commission’s representations that it is this ingredient 
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which makes the carrier a common carrier in the ‘‘ordinary 
sense’? as contemplated by the Congress. 


But an examination of the legislative history of Section 
3(h) of the Act reveals no such concern upon the part of 
the Congress. The Commission’s attachment for the term 
‘ordinary sense’’ apparently derives from the Conference 
Report on the Communications Act, Statement of the House 
Managers. The conference rejected the House definition 
of common carriers, which read as follows: 


“¢ $Common carrier’ or ‘carrier’ means any person 
engaged in communication by wire or radio, as & 
common carrier for hire, except where reference is 
made to common carriers not subject to this Act; but 
a person engaged in: radiobroadeasting shall not, inso- 
far as such person is so enga: be deemed a common 
earrier.”? (H.R. 8301, 73rd Cong. 2d Sess.) 


accepted the Senate version, reading: 


<¢ (Common carrier’ or ‘carrier’ means any person 
engaged as a common carrier for hire, in interstate 
or foreign communication by wire or radio or in inter- 
state or foreign radio transmission of energy, except 
where reference is made to common carriers not subject 
to this Act; but a person engaged in radio broadcast- 
ing shall not, insofar as such person is so engaged, be 
deemed a common carrier.”’ (S. 3285, 73rd Cong. 2d 
Sess. [a redraft of S. 2910, 73rd: Cong.]) 


sion. 

include any pers 
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This express exclusion of press associations substantially 
repeats the earlier committee report to the House that: 


“Since a person must be a common carrier for hire 
to come within this definition, it does not include press 
associations or other organizations engaged in the 
business of collecting and distributing news services, 
which may refuse to furnish to any person service 
which they are capable of furnishing, and may furnish 
service under varying arrangements, establishing the 
service to be rendered, the terms under which rendered, 
and the charges therefor.’? (H.R. Report No. 1850, 
73rd Cong. 2d Sess., p. 4.) 


Thus, it would seem that in contezt, the use of ‘‘ordi- 
nary’’ was not in any technical sense but one of emphasis 
clearly to exclude press associations. There is no intima- 
tion in the legislative history that ‘‘choice’’ of intelligence 
to be transmitted was considered by the Congress as de- 
terminative of the status of a communications common car- 
rier. It is apparent that the concern for excepting press 
associations and news services was not because they might 
collect and distribute news items to subscribers who did 
not choose the intelligence transmitted, but because press 
associations and news services ‘‘may refuse to furnish to 
any person service under varying arrangements.’? The 
latter circumstance, unlike the ‘‘choice’’ factor, is indeed 
one which might take the carrier out of the class of carriers 
in the ‘“‘ordinary sense.’’ 

The law is replete with definitions of common carriers 
in the classic and ordinary sense. Yet there is no emphasis 
in the decisions on a requirement that the customer or 
subscriber choose the subject matter to be transmitted or 
carried. On the contrary, if one predominant criterion is 
to be found in the definition it is that the carrier hold 
itself out to carry for all people indifferently and in- 
discriminately. 


In Semon v. Royal Indemnity Company, 279 F.-2d 737 
(5th Cir. 1960), the issue was whether the operation of a 
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fishing boat was that of a common carrier. The court 
emphasized that there ‘‘is scarcely any field more ancient 
or more written on than that of carriers.” (Jd. at 739) 
The court found that ‘‘the distinctive characteristic of a 
common carrier is that he undertakes to carry for all 
people indifferently”’, citing 9 Am. Jur., Carriers, $9. 
Applying this rule, the carrier under examination was 
held to be a contract carrier rather than a common car- 
rier because the operator ‘‘reserved the right to choose 
when and to whom he would charter the vessel ...”’ (Id. 
at 740) 


The same circuit stated the definition more comprehen- 
sively in Home Insurance Company v. Riddell, 252 F. 2d 
1 (5th Cir. 1958), where it held: 


“The salient characteristic of a common carrier is 
that ‘He must be engaged in the business of carrying 
goods for others as a public employment, and must 
hold himself out as ready to engage im the 


transporta- 
tion of goods for persons generally * © © [and] holds 
e in the transportation 


versely, those who ‘* * * do not hold themselves out 
as willing to serve the public indiscriminately, are not 
common carriers; * * *%,’ 18 CJS. Carriers $8. 
Hornsby v. Legaras, 210 Miss. 512, 49 So. 2d 837: As 
‘The distinctive characteristic of a common carrier is 
that he undertakes to carry for all people indifferently 
*¢* 79 Am. Jur. Carriers, § 4, p. 431, there has been 
no such holding out if, in the regular operation of that 
business, the carrier by act and deed, with or without 
words, claims to and exercises the right to fix specific 
rates in each individual case basing the charges not 
on a regular schedule (whether formally filed as tariffs 


& Note that the “‘right to choose’? here mentioned is not the same type of 
which the Commission attaches such importance in the instant case. 

»? had reference to the right of the 

charter his vessel as distinguished 
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’ or otherwise), but on contemporary judgment of the 
moment, For this is an effectual announcement that 
the carrier will discriminate, will undertake transporta- 

_ tion: differently, not indifferently.’ 


In a similar vein the District Court for the Eastern Dis- 
trict of Michigan defined a common carrier in Tilson v. 
Ford Motor Co., 130 F. Supp. 676 (D-C.E.D.Mich., 1955) in 
these ‘words: 


‘Definitions of the word ‘common carrier’ are legion. 
They invariably include the soe of one holding 
himself out to the public as en, gaged in the business of 

rsons or things for hire. The common 
carrier offers its services indiscriminately to the 
public for compensation. ‘A common carrier has been 
defined generally as one who holds himself out to the 
public as engaged in the business of transportation of 
persons or property from place to place for compen- 
sation, offering his services to the public generally. 
The distinctive characteristic of a common carrier is 
that he undertakes to carry for all people indifferently, 
and hence is regarded in some respects as a public 
servant. The dominant and controlling factor im de- 
termining the status of one as a common carrier is 
his oat Eaiy vd as to the service offered or per- 
rar celly v. General Electric Co., D.C., 110 F. 


And the Commission, itself, in Carter Mountain Trans- 
mission Corp., 22 Pike & Fischer R.R. 193, previously 
discussed, found the microwave operator proposing to serve 
the CATV system to be a bona fide common carrier because 
it ‘held itself out for hire, invited the public to use its 
facilities, and indicated its willingness and ability to carry 
out this hire,’’ even though it interlocked in ownership with 
the CATV. (Id. at p. 1942) In affirming the Examiner’s 
findings and conclusions in his initial decision on the com- 
mon. carrier status of the applicant, the Commission held 
that the Examiner ‘‘amply described the situation, ad- 
equately discussed the legal proposition, and ultimately 
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concluded correctly.’? (Ibid.) The Examiner’s definition, 
which the Commission thus approved, read as follows: 


“4, As recognized by the Commission and. its 
predecessor agencies,* the status of a communications 
common carrier initially obtains as a result of the 
bona fide offer of an entity to serve the public upon 
reasonable request, and without discrimination, pur- 
suant to legally applicable tariffs. That the purported 
carrier initially proposes to serve, in addition to other 
members of the public, itself or an entity closely 
affiliated with itself, has been regarded by the Commis- 
sion and its predecessor agencies as immaterial at the 
time of commencement of service. Common carrier 
status is not lacking merely because a considerable 
portion of a company’s business consists of communica- 
tions service carried for itself or for the industry with 
which itis associated. (See Southern Pacific Terminal 
Co. v. ICC, 219 U.S. 498, 520, et seq.; Producers 
Transportation Co. v. Railroad Commission of State 
of California et al, 251 U.S. 228, 230, 231, affirming 
176 Cal. 499; Joint Rates with The Birmingham 
Southern Railroad Co., 32 ICC 111, 120 (‘Generally 
speaking, the mere fact of ownership should make no 
difference in the status of a common carrier as such.”) ; 
Decatur Navigation Company v. Louisville & Nashville 
Railroad Co. et al, 31 ICC 281, 285 (‘if a company 
holds itself out to the public as a carrier of goods for 
hire, invites the public to accept its services and use 

«<3 Common carrier radio communications were formerly regulated by 
the Interstate Commerce Commission. (See House Report. No. 1850, 73rd 
Congress, on Communications Act of 1934, 1 Pike & Fischer BR. 10:241.) 
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its facilities, it is a common carrier.’) ; Kelly: v. Gen- 
eral Electric Co., 110 Fed. Supp. 4, 6; Atchison T. 

& Santa Fe Railway Co. et al. v. Kansas City Stock 
Yards Co., 33 ICC 92, 100; and Detroit Edison Co. 
Terminal Allowances, 209 ICC 55, 58..(“The ‘principal 
test of common carriage is whether there is a bona 
ee i ding out coupled with the ability to carry for 

ire.)’? 


Nowhere in this definition, recently approved by the 
Commission, does the element or requirement of choice of 
intelligence by the subscriber play a part. Moreover, as 
previously stated, it is difficult to distinguish the service 
provided by the microwave operator in the Carter Mountain 
case and that provided by Fortnightly in the instant case— 
particularly as regards choice in the subscriber. 


In Carter Mountain the OATV system, Western Televi- 
sion Corporation, was itself the subscriber. The common 
carrier, Carter Mountain Transmission Corporation, ap- 


plied to the Commission for authority to install microwave 
relay facilities for an off-the-air pickup of television signals 
from distant stations on Copper Mountain, 40 miles south of 
Worland, Wyoming, and to deliver such signals to com- 
munity antenna systems in Riverton, Lander and Thermopo- 
lis, Wyoming. The CATV systems would, in turn, re- 
transmit the signals to individual subscribers in much the 
same fashion as Fortnightly’s operation. The CATV 
subscriber in Carter Mountain had no more choice as to the 
content of the programs or intelligence provided to -it by 
the carrier than do the subscribers to intervenor’s service. 
The program content or intelligence was determined by the 
distant stations or by the networks which fed them prior 
to their interception off-the-air by the carriers for delivery 
to the subscribing CATV system. The salient circum- 
stances which made the carrier a bona fide common carrier 
in the Commission’s eyes were the time-tested criteria that 
the carrier which supplied the CATV system held itself 
out for hire, invited the public to use its facilities, and 
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indicated its willingness and ability to carry out this hire. 
Choice of intelligence played no part in the determination. 


Precisely the same circumstances obtain with respect to 
A. T. & T. Tariff F.C.C. No. 216 and similar tariffs under 
which telephone companies and others, as Commission- 
regulated common carriers, deliver the television programs 
originating from the networks’ owned and operated stations 
by wire line and microwave relay to television stations 
throughout the country. In those instances in which the 
local station employs the carrier to deliver the distant 
stations’ network programs to it for retransmission over 
the local station, the latter, as the subscriber, has no choice 
as to the content of the programming it receives. The 
content is decided by the network—not the subscriber nor 
indeed the carrier. 


Finally, it is difficult to distinguish intervenor’s service 
to the individual home subscriber from: the service provided 
by a number of Commission-regulated common carriers 
which provide a so-called ‘‘one-way signaling service’’ to 
subscribers. In those cases the common carrier operates 
a message center where it receives telephone or oral com- 
munications intended for the subscriber. The messages 
or a code signal indicating that a message has been re- 
ceived are then broadcast by the carrier on a specified 
frequency. The subscriber carries with him a small pocket 
receiver, tuned to the specified frequency, to which he 
periodically listens either to receive the text of the message 
or the signal which alerts him to the fact that a message 


22 These services are regulated under Part 21 of the Commission’s Rules and 
Regulations (47 C.F.R. § 21.0 et seq.) ‘‘promulgated pursuant to authority 
contained in Titles II and III of the Communications Act of 1934, as amended, 
which vests authority in the F.C.C. to regulate common carriers of interstate 
and foreign communications and to regulate radio transmissions and issue 
licenses for radio stations.’’ (47 CFR. § 21.0). Subpart A entitled ‘‘ Defini- 
tions’? of this part of the rules defines a «<Communications common carrier’ 
as follows: ‘‘Any person engaged in rendering communications service for 
hire to the public.’? (47 C.F.R. § 21.1) 
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is waiting for him. The subscriber in this case has no 
“choice”? as to the intelligence which he receives from the 
carrier. He merely contracts for the receipt of such 
messages as may be dispatched to him through the car- 
rier by others. : 


Moreover, the ‘‘one-way signaling”’ carrier is not obliged 
in every case to forward every message in the exact form 
in which it is received by the carrier. The subscriber may 
delegate to the carrier the right to translate the message 
into a form suitable to the carrier. For instance, after the 
common carrier’s dispatch center receives a telephone call 
from a subscriber’s customer requesting that a message be 
delivered to a fuel oil supplier (who is the subscriber) 
advising the subscriber to deliver 200 gallons of heating 
fuel to the eustomer at his street address, the message as 
ultimately transmitted by the carrier to the subscriber, may 
be “329, deliver 200 No. 5 to Location S.’? And, in case 
there are too many messages for one subscriber, in order 
to preserve radio channel space, the subscriber may be 
paged by radio and asked to call the message center in 
order to receive the messages by telephone or in person. 
The subscriber’s arrangement for this selective or editorial 
control by the common carrier over the content of the 
communication transmitted does not detract, even in the 
Commission’s eye, from the common carrier nature of this 
service. 


In similar fashion the CATV subscriber does not dictate 
the content of the program he receives but rather contracts 
for the receipt of such programs as may be dispatched to 
him by the CATV operator. However, if there is a dis- 
tinction between the two cases, it lies in the fact that the 
CATV subscriber has a greater choice as to the intelligence 
he receives than does the one-way signaling subscriber, 
since the CATV subscriber can first elect to receive the 
programs of only certain stations and, second, can choose 
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among those which he has selected by dialing from one to 
the other.* 


In short, the Commission has established one set of 
standards for determining whether OATV systems are 
common carriers and quite a different set of standards in 
determining the common carrier status of other similar or 
nearly identical conveyors of communications for hire. 


There would seem little doubt that if the Commission has 
common carrier jurisdiction over the microwave relay 
operation in the Carter Mountain case, if it has jurisdiction 
over the carrier who supplies network programs to local 
television stations and over the carriers who supply one-way 
signaling messages to their subscribers, then it clearly 
has common carrier jurisdiction over intervenor’s opera- 
tions as they were described in petitioner’s complaint. 


The test is not choice of intelligence transmitted to the 
subscriber but whether intervenor holds itself ont as 
carrying communications via its wire lines for hire, invit- 
ing the public to use its facilities and indicating its willing- 
ness and ability to carry out this hire. Petitioner’s com- 
plaint alleged that intervenor did precisely these things. 
The Commission dismissed the complaint—not because it 
found that intervenor did not operate in this fashion—but 
because its subscirbers according to the Commission, had 
no choice of the intelligence transmitted to them. In this 
the Commission erred and should be reversed. 


23 In addition, in the one-way signaling service, where the subscriber receives 
messages broadcast to him from the earrier’s message center, he must listen 
to his receiver throughout an entire ‘‘ message cycle’’, hearing the messages 
intended for other subscribers, in order to determine if the ‘teycle’’ contains 
a. message for him. He thus not only has no control over the content of the 
intelligence transmitted specifically for his reception but must listen to in- 
telligence in which he has no interest whatsoever and which is intended for 
other ears, His choice, if any, of the intelligence transmitted by the carrier 
ig thus far more limited than that of the CATV subscriber who can, at least, 
torn the dial if be does not care for the program offered on = particolar 
channel. 
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IL THE COMMISSION'S FAILURE TO FORWARD THE 
COMPLAINT TO. INTERVENOR FORTNIGHTLY. AND 
TO INVESTIGATE THE MATTERS. COMPLAINED OF 
WAS CONTRARY TO LAW AND PAST PRACTICE, 
AND WAS PREJUDICIAL TO THE RIGHTS OF 
PETITIONER 


Section 208 of the Communications. Act. of 1934, as 
amended, (47 U.S.C. 208) provides im pertinent part.as 
follows: 


“‘Any person ... complaining of anything done or 
omitted to be done by any common carrier subject to 
this Act, in contravention of the provisions thereof, 
may apply to said Commission by petition . . . where- 
upon a statement of the complaint thus made shall be 
forwarded by the Commission to such common car- 
rier, who shall be called upon to satisfy the complaint 
or to answer the same in writing... . If such. carrier 
... Shall not satisfy the complaint within the: time 
specified or there shall appear to be any reasonable 
ground for investigating said complaint, it shall be 
the duty of the Commission-to investigate the matters 
complained of in such manner and by such means as it 
shall deem proper.’’ (Emphasis supplied.) 


Rule 1.411 of the Commission’s Rules and Regulations 
(47.C.F.B. § 411) provides that a complaint filed pursuant ° 
to. Section 208 may be either formal or informal. Rule 
1.421 (47 C.F.R. § 1.421) also prescribes the form for a 
formal complaint, which must be verified by the com- 
plainant. Petitioner’s complaint followed the form pre- 
scribed by Rule 1.421 and was so verified. 


Rule 1.429(b) (47 F.C.R. §1.429) provides that ‘‘The 
Commission will serve a copy of any formal complaint filed 
with it... together with a notice of the filing of the com- 
plaint. Such notice shall call upon the carrier to satisfy the 
complaint in accordance with § 1.412 or answer the same in 
writing within the time specified in said notice.’’ (Em- 
phasis supplied.) 
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Rule 1.435(a) (47 CFR. §1485(a)) provides that 
‘<Any document purporting to be a formal complaint which 
does not state a cause of action under the Communications 
Act will be dismissed.”? However, there is no suggestion 
in that rule that dismissal may be made on the Commis- 
sion’s own motion without having complied with Section 
208 of the Act and Rule 1.429(b) which provide that the 
Commission ‘‘shall’? and ‘‘will” forward the complaint 
to the carrier for appropriate satisfaction or answer. 


In the instant case the verified complaint was filed 
December 1, 1961. The order dismissing the complaint for 
failure to state a cause of action was not forthcoming until 
March 21, 1962, almost four months later. Yet, in the 
intervening period, the complaint was not served on inter- 
venor nor was it required to answer as provided by law. 
The ground for dismissal was the claim by the Commission 
that intervenor was not a common carrier since the facts 
alleged were similar to facts in prior cases in which other 
CATV systems were held not to be common carriers. But 
this is begging the question. The very gravamen of the 
complaint was the charge that this intervenor, Fortnightly 
Corporation, was operating as a common carrier but had 
failed to comply with the common carrier provisions of the 
statute. The issue of whether it was or was not a common 
carrier subject to the Act was the very question raised 
by the complaint. Yet the Commission dismissed the com- 
plaint out of hand, without serving it on defendant or 
investigating the charges, on the ground that it was not a 
common carrier subject to the Act. This it could not 
properly do unless the complaint, on its face, failed to 
allege facts which would reasonably raise the question of 
whether or not the intervenor’s operations constituted those 
of a common carrier. 


For, it is too clear to admit of doubt that in considering 


a dismissal of a complaint for failure to state the cause of 
action every doubt must be resolved in favor of the plaintiff 


45 


or complainant. The courts have consistently held that 
the complaint must be given the benefit of every possible 
implication and should not be dismissed unless it appears to 
a certainty that the plaintiff would not be entitled to relief 
under any state of facts which could be proved in support 
of the claim. Lack of detail in the complaint is not ground 
for dismissal and all facts well pleaded must be admitted 
and accepted as true. Machado v. McGrath, 90 US. App. 
D.C. 70, 193 F. 2d 706, cert. den. 342 US. 948; Harris v. 
United States, 204 F. Supp: 228 (D.C. Mass. 1962). More- 
over as this Court held in Clarksburg Publishing Company 
v. Federal Communications Commission, in which the Com- 
mission denied the protest of a grant without hearing, 96 
US. App. D.C. 211, 215, 225 F. 2d 511, 515: 


‘“‘The statute [Communications Act] contemplates 
that, in appropriate cases, the Commission’s inquiry 
will well extend beyond matters alleged in the protest 
in order to reach any issue which may be relevant in 
determining the legality of the challenged grant. 
‘Clearly, then, the inquiry cannot be limited to the facts 
alleged in the protest where the Commission has rea- 
son to believe, either from the protest or its own files, 
that a full evidentiary hearing may develop other 
relevant information not in the possession of the 
protestant. Here... the Commission had ample rea- 
son for extending the inquiry. Nevertheless, by adopt- 
ing the technical demurrer approach, it precluded such 
development and confined itself to a consideration of 
the facts and issues set forth in the protest. However 
unwittingly, the Commission seems to have assumed 
the defense of its grant, rather than the public interest, 
as its primary role in the proceedings.”’ 


Applying these tests to petitioner’s complaint, it is 
inconceivable that the Commission could have dismissed the 
complaint out of hand without permitting petitioner the 
opportunity to prove its claim on the merits. The com- 
plaint alleges that intervenor is engaged in transmitting 
interstate communications for hire holding itself out to 
serve all who will pay its rates in accordance with the 
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classifications, regulations and practices affecting such 
charges as established by it. No clearer allegation of a 
common carrier service could be made. If the facts as 
alleged by the complaint be accepted as true, the question of 
whether intervenor is a common carrier within the purview 
of the Act is clearly and properly raised. This being s0, 
the Commission was obliged by Section 208 of the statute to 
serve the complaint upon the intervenor and to accord 
petitioner the opportunity to prove the facts in support of 
its claim. Its failure to do so was arbitrary and capricious. 
Moreover, it constituted an abuse of its discretion under 
Section 208 which provides that it shall be the duty of the 
Commission to investigate the matters complained of tf 
there shall appear to be any reasonable ground for in- 
vestigation. 


Surely, the Commission cannot abide by established 
judicial precedent which requires it to construe the com- 
plaint most liberally in favor of the complainant and, at 


fhe same time, find that it has no reasonable ground for 
investigation because it is ‘‘onable to perceive any sub- 
stantial differences’’ in the facts alleged by complainant 
and those developed in prior cases. Tf the Commission 
ean dispose of cases without investigation or hearing by 
ex cathedra pronouncements that the facts in a given com- 
plaint appear to be similar to facts in earlier cases, then 
fhe hearing process has become a nullity. At the very least 
petitioner should have been accorded the right to prove the 
detailed facts of its prima facie case and to demonstrate 
that the facts in its case were different from those in prior 
cases. 


2% It should be pointed out that in the prior cases alluded to by the Com- 
mission in its order dismissing petitioner’s complaint, Le., Frontier Broad- 
casting Co. v. Collier, 24 FCC 251 (1958), reaffirmed on reconsideration, sud 
nom. CATV and TV Repeater Services, 26 FCC 403 (1959), the Commission 
saw fit to follow the mandate of section 208, forwarding the complaint to the 
defendants in the Frontier case 20 days after its filing and expressly notifying 
them that the resolution of the jurisdictional issue was one of the matters to 
be determined in the disposition of the complaint (24 FCO 251) In the 


47 


In the latter connection, as the petition for review:alleges, 
the intervenor in the instant case provides its cable televi- 
sion service not only to individual home subscribers but to 
commercial ‘‘middle-men”’ as well. ‘These entrepreneurs, 
in turn, contract with hotels and hospitals: to.wire’ these 
institutions and bring the television programs into the 
private rooms thereof at so much ‘‘per tap”’ or per room. 
It is difficult to distinguish this service by intervenor to the 
commercial middle-man from that provided by A.T..& T., 
for example, as a common carrier under FCC Tariff 216. 
In the A.T. & T. situation the carrier, recognized and 
regulated as such by the Commission, provides an .off-the- 
air pick up and closed circuit or microwave relay of the 
signals of distant television stations to other television 
stations in markets not directly connected with the network 
cables. The local station, in turn, broadcasts the signals, 
80 provided to it by the carrier, to the public. 


Again, it is difficult to distinguish intervenor’s service 


to the commercial middle-man from that provided by Com- 
mission-regulated microwave common carriers to CATV 
systems. The Commission has entertained applications by 
common carriers to deliver by microwave relay the signals 
of distant stations to CATV systems which, in turn, pro- 
vide them to subscribers as herein described. 


By failing to forward \petitioner’s complaint to intervenor 
and by failing to investigate the matters complained of, the 
Commission improperly foreclosed petitioner from develop- 
ing the specific and -detailed: additional facts as to the 
manner in which intervenor operates, such as its service to 
the commercial middleman. It was not necessary that 
petitioner allege detailed facts as to this service in the 


CATV and TV Repeater Services case, the Commission instituted a public 
inquiry and invited comments from all affected and interested parties. The 
Commission in the instant case has decided petitioner’s complaint upon the 
basis of facts adduced in these prior proceedings without forwarding the 
instant complaint to defendant and without ascertaining the facts. It is 
indeed 2 novel concept that due process in this case can be satisfied because 
other parties in previous.cases ‘had their day in court. 
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complaint. The complaint contained the broader allegations 
of fact as to providing service to the public for hire which 
encompassed evidentiary facts such as those pertainmg to 
the commercial middleman. Had petitioner been per- 
mitted, in a show cause or other proceeding, to develop 
the full facts as to intervenor’s service to commercial 
middle-men and the like, it seems clear that the allegations 
of the complaint could have been sustained. In any event, 
petitioner was entitled to try. 


CONCLUSION 


For the foregoing reasons, the Commission’s orders 
should be reversed and remanded for further proceedings 
consistent with the Court’s opinion. 

Respectfully submitted, 
Pavci A. PorTEr 
Rezp Mnizs 
Azwotp, Forras & Portze 
1229 - 19th Street, N.W. 
Washington 6, D. C. 


Asranam Pinsky 
Porsxy, Manan & BaBNes 
736 Charles Street 
Wellsburg, W. Va. 


Jax T. McCamic 
McCamic & TrvKen 
56 14th Street 
Wheeling, W. Va. 


Autzn H. 
Q@ucx, Beexman & Excen 
922 Frick Building 
Pittsburgh, Pa. 
Attorneys for Rust Craft 
Broadcasting Company, 
Petitioner 
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APPENDIX 
A. Rules Proposed by Rust Craft Broadcasting Company (R. 8-9) 


(a) No community antenna television system serving 
a community shall transmit or distribute a program of a 
television station located in another community (hereinafter 
referred to as “‘first station’) where such program is 
telecast by another television station (hereinafter referred 
to as “‘second station”) whose Grade A contour covers the 
entire community served by such community antenna 
system. 

(b) The provisions of paragraph (a) hereof shall not 
apply in any of the following situations: 

(1) Where the program telecast by the first station 
is not telecast by the second station simultaneously or 
within seven days after it has been telecast on the first 
station. 


(2) Where the second station has failed to give 
written notice to the operator of the community an- 
tenna system at least five days before the date of its 
telecast of any such program, of its intention to 
telecast such program on: such date. 

(3) ‘“Community antenna television system’’ means 
any wire or cable facility performing the service of 
receiving and amplifying the signals transmitting pro- 
grams broadcast by one or more television stations 
and redistributing such programs to subscribing mem- 
bers of the public, but such term shall not include 
(1) any such facility which serves fewer than fifty 
subscribers, (2) any such facility which serves only 
the residents of one or more apartment dwellings un- 
der common ownership, control, or management, and 
commercial establishments located on the premises, 
or any such facility used only for the distribution, by 
wire, of programs for which a charge is imposed gen- 
erally on all subscribers wherever located, and which’ 
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are not in the first instance broadcast for reception 
without charge by all members of the public within the 
direct range of television broadcast stations. 


Petitioner does not seek review of the Commission’s de- 
nial to institute rule making looking toward the adoption 
of rules proposed by petitioner as an alternative to the 
above proposed rules (BR. 1-4). 


B. Communications Act of 1934, as Amended 
Title I (47 U.S.C. 151-155): 
Szcrion 1 (47 U.S. C. 151): 


For the purpose of regulating interstate and foreign 
commerce in communication by wire and radio so as to make 
available, so far as possible, to all the people of the United 
States a rapid, efficient, Nation-wide, and world-wide wire 
and radio communication service with adequate facilities 
at reasonable charges, for the purpose of the national de- 
fense, for the purpose of promoting safety of life and prop- 
erty through the use of wire and radio communication,” 
and for the purpose of securing a more effective execution 
of this policy by centralizing authority heretofore granted 
by law to several agencies and by granting additional au- 
thority with respect to interstate and foreign commerce in 
wire and radio communication there is hereby created a 
commission to be known as the ‘‘Federal Communications 
Commission,”? which shall be constituted as hereinafter 
provided, and which shall execute and enforce the pro- 
visions of this Act. 


Apprication or Act 


Secrion 2(a) (47 U.S.C. 152): 


The provisions of this Act shall apply to all interstate 
and foreign communication by wire or radio and all inter- 


1 The provisions relating to the romotion of safety of life and was 
acnibs Provisions relating 11 ‘the’ Communications, Act of 1984, ete.” Public 
No. 97, 75th Congress, approved and effective May 20, 1937, 50 Stat. 189. 
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state and foreign transmission of energy by radio, which 
originates and/or is received within the United States, and 
to all persons engaged within the United States in such 
communication or such transmission of energy by radio, 
and to the licensing and regulating of all radio stations as 
heremafter Provided ; but it shall not apply to persons en- 

gaged in wire or radio communication or transmission in 
the Canal Zone, or to wire or radio communication or trans-' 
mission wholly within the Canal Zone. 


Derrvrrions » 
Secrion 3 (47 U.S.C. 153): 


For the purposes of this Act, unless the context other- 
wise requires— 


(a) ‘“Wire communication”? or Seevanionann by wire’’ 
means the transmission of writing, signs, signals, pictures, 
and sounds of all kinds by aid of wire, cable, or other like. 
connection between the points of origin and: reception of 

such transmission, including all instromentalities, facilities, . 
apparatus, and services (among other things, the receipt, 
forwarding, and delivery: of communications) incidental 
to such transmission. 


-(b) **Radio communication’’ or ‘communication by ra- 
dio”? means the transmission by radio: of writing, signs;’ 
signals, pictures, and sounds of all kinds, including all: in- 
gtrumentalities, facilities, apparatus, and services (among’ 
other things, the receipt, forwarding, and delivery of com-’ 
munications) incidental to such transmission. / 


(d) ‘Transmission of energy by radio”’ or ‘‘radio trans- 
mission of energy’? includes both such transmission and'all 


3 The words ‘‘the Phili Bee Ialands or’? pi the Canal Zone?” are 
gy Rennie ein No. 2696, eftectve 3 aA eods, 11 Fed. Beg. 
7517, 60 Stat. 1352, the independence the Philippine Islands. 
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instrumentalities, facilities, and services incidental to such 
transmission. 
° ° ° e r r e ° * e 
(h) ‘“Common carrier”’ or ‘‘carrier”’ means any person 
engaged as a common carrier for hire, in interstate or for- 
eign communication by wire or radio or in interstate or 
foreign radio transmission of energy, except where refer- 
ence is made to common carriers not subject to this Act; 
but a person engaged in radio broadcasting shall not, inso- 
far as such person is so engaged, be deemed a common 
carrier. 
° ° ° e s e * s ° e 
(0) ‘‘Broadcasting’’ means the dissemination of radio 
communications intended to be received by the public, di- 
rectly or by the intermediary of relay stations. 
s 2 e ° ° e s * s e 
(ce) ‘Broadcast station,”’ “broadcasting station,’’ or 
‘radio broadcast station’? means a radio station equipped 


to engage in broadcasting as herein defined. 


Section 4(i) (47 U.S.C. 154(i)): 

(i) The Commission may perform any and all acts, make 
such rules and regulations, and issue such orders, not in- 
consistent with this Act, as may be necessary in the execu- 
tion of its functions. 

Title II (47 U.S.C. 201-222): 

Secrion 201(b) (47 U.S.C. 201(b)) = 

* © © The Commission may prescribe such rules and 
regulations as may be necessary in the public interest to. 
carry out the provision of this Act. 

Secrion 208 (47 U.S.C. 208) : 

Compnaints To THE CoMMISSION 

Any person, any body politic or municipal organization, 
or State commission, complaining of anything done or 
omitted to be done by any common carrier subject to this 
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| Act, in contravention of the provisions thereof, may apply 
: to said Commission by petition which shall briefly state 
| the facts, whereupon a statement of the complaint thus 
: made shall be forwarded by the Commission to such com- 
' mon carrier, who shall be called upon to satisfy. the com- 
: plaint or to answer the same in writing within a reasonable 
time to be specified by the Commission. If such common. 
' earrier within the time specified shall make reparation for 
, the injury alleged to have been caused, the common carrier 
: shall be relieved of liability to the complainant only for the 
i particular violation of law thus complained of. If such car- 
: Tier. or carriers shall not satisfy.the complaint within the 
: time specified or there shall appear to be any reasonable 
' ground for investigating said complaint, it shall be the duty 
: of the Commission to investigate the matters complained of 
| in such manner and by such means as it shall deem proper. 
: No complaint shall at any time be dismissed because of the 
| absence of direct damage to the complainant. 


Title III (47 U.S.C. 301-381): 
Secrion 303 (47 U.S.C. 303) : 
GzenznaL Powzrs or THE ComMIssION 


Except as otherwise provided in this Act, the Commis- 
: sion from time to time, as public convenience, interest, or 
necessity requires shall— 


(a) Classify radio stations ; 


(b) Prescribe the nature of the service to be woudarea 
by each class of licensed stations and each station within 
any class ; 

*- e e e ° o e e s e 

(d) Determine the location of classes of stations or indi- 
vidual stations; 

»  (e) Bogidato the Lind ot Upvavatar gobo Geciinios GS 
spect to its external effects and the purity and sharpness 


of the emissions from each station and from the spparetas: 
therein ; 
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(£) Make such regulations not inconsistent with the law 
as it may deem necessary to prevent interference between 
stations and to carry out the provisions of this Act: Pro- 
vided, however, that changes in the frequencies, authorized 
power, or in the times of operation of any station, shall 
not be made without the consent of the station licensee 
unless, after a public hearing, the-Commission shall deter- 
mine that such changes will promote public convenience or 
interest or will serve public necessity, or the provisions of 
this Act will be more fully complied with; 

(g) Study new uses for radio, provide for experimental 
uses of frequencies, and generally encourage the larger and 
more effective use of radio in the public interest ; 


(h) Have authority to establish areas or zones to be 
served by any station; 


(r) Make such rales and regulations and prescribe such 
restrictions and conditions, not inconsistent with law, as 
may be necessary to carry out the provisions of this Act, 
or any international radio or wire communications treaty 
or. convention, or regulations annexed thereto, including 
any treaty or convention insofar as it relates to the use of 
radio, to which the United States is or may hereafter be- 
come a party.” 

Secrion 307(b) (47 U.S.C. 307(b)) = 

Axzocarton or Facies; Tzem oF Licenses 

(b)** In considering applications for licenses, and modifi- 
cations and renewals thereof, when and insofar as there is 

WS This subsection was added by ‘‘An Act to amend the Communications Act 


of 1934, ete.?? Public No. 97, 75th Congress, approved and effective May 20, 
1937; 50 Stat. 191. 


fe 
people of all the sones estab’ 
radio broadcasting service, both of 
provide the C 
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demand for the same, the Commission shall make such dis- 
tribution of licenses, frequencies, hours of operation, and of 
power among the several States and communities as to pro- 
vide a fair, efficient, and equitable distribution. of ree 
service to each of the same. 


C.. Rules and Regulations of the Federal Communications 
Commission 


Szcrion 1 (47 C.F.B. $1): 
ComPLAINTs 
§$11411 Formal or informal complaints. 


Complaints filed against carriers under section 208 of 
the Communications Act may be either formal or informal. 


Forman ComPLarnts 
§1.421 Form. 


(a) A formal complaint shall contain the name of each 
complainant and defendant, the address of each com- 
plainant and the name and address. of his attorney, - if 
represented by attorney, and shall be subscribed and 
verified by the complainant. 
for; and shall make a fair and equitable allocation of licenses, frequencics, 
time for operation, and station power to each of the States and the District of 
Columdia, within , according to population. The Commission shall 
cary iio eect the oualty of broadening erie heroabefore Sete 


necessary or proper, by granting or refusing 
Minnie: igri pe lead egy Mad Lal Be apes nda 
when applications are 


Sownse-for the balonoe of the proportion not anpled for: from-enyeaene: 
fi other sones for a temporary ; 
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§1.429 Copies; service. 


(b) The Commission will serve a copy of any formal 
complaint filed with it (and any supplemental, amended, 
or cross complaint) together with a notice of the filing of 
the complaint. Such notice shall call wpon the carrier to 
satisfy the complaint in accordance with § 1.412 or answer 
the same in writing within the time specified in said notice. 


§ 1.485 Formal complaints not stating a cause of action; 
defective pleadings. 


(a) Any document purporting to be a formal complaint 
which does not state a cause of action under the Communi- 
cations Act will be dismissed. In gach case any amendment 
to such document will be considered a new filing which 
must be made within the statutory periods of limitations 
of actions contained in section 415 of the Communications 
Act, if recovery of damages or overcharges is sought. 


§ 21.0 Basis and purpose. 


(a) The basis for the rules in this part is the Communi- 
cations Act of 1934, as amended, and applicable treaties and 
agreements to which the United States is a party. The 
rules in this part are issued pursuant to the authority con- 
tained in Titles II and III of the Communications Act of 


of interstate and foreign 
radio transmissions and issue licenses for radio stations. 
SUBPART A—DEFINITIONS 
§ 21.1 Definitions. 
As used in this part: 


Communication common carrier. Any person engaged 
in rendering communication service for hire to the public. 


